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Dear Bethany, 

Objection to Planning Application Ref. 98127/ FUU 19 for Retail 
Development at Unit 1, Altrincham Reta il Park, George Richards Way, 
Altrincham , WA 14 5GR 

I am writing to you on behalf of A ldi Sores Limited {'Aldi' ) who are seeking 
to register their objection to proposalsformod ificationsto Unit 1 
(Homebase) of Altrincham Reta il Park, George Richards Way, A ltrincham 
by Orchard 3reet Investment Management LLPand Udl (Great Britain) 
Limited (hereafter referred to as ' the app licants'). Aldi are a key investor 
and employer in Trafford ' sexisting town centres with in-centre stores in 
Urmston, 3retford and nearby 33 le. They therefore take a keen interest in 
out-of-centre food retail development proposals and have particular 
concerns w ith the robustness of the reta il po licy case being advanced by 
the app licantsin respect of the George RichardsWay s;:;heme. 

The des;:; ription of d eve lop ment for application ref. 98127/ FUU 19 reads as 
follows: 

"Extenson, refurbishment and rubdivison of the exiEting Homebare Etore 
to provide a downszed unit forHomebare and a new ClassA 1 retail unit 
to be occupied by Udl. 'The application afro prop ores the relocation of 
the Homebare garden centre, the reconfiguration of the exiEting carpark 
and asrociated lands::aping, and the creation ofa new egressfrom the 
ste. " 

lhisobjection is made on three grounds. The first, is that the planning 
app lication fails to demonstrate compliance with the sequential test as 
outlined in Paragraph 86 of the National Planning Po licy Framework 
('NPPP). Our second ground isthat the submitted reta il impact 
assessment hasnot been prepared in line with best practice , contains 
various unexpla ined assumptions, and cannot therefore be relied upon as 
a robust exam ination of the s;:;heme'strading effectson surrounding 
defined centres. Anally, we have concemsin relation to the impact of the 
proposal upon planned investment w ith in a defined centre, given Udl's 
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confirrnation that an investrnent opportunity exists \•.1ithin the forth corning /l,ltair develo prnent in 
Altrincharn to·-.ivn centre. 

Policy Context 

The Trafford Core Strategy (2012) provides the Council's latest adopted retail policy in respect of out
of-centre development at V-12.12. Hov,;ever, this policy requires that rnain to\•.1n centre uses out side 
centres satisfy the tests outlined in 'current Government Gui,:lance'. /l,ccordingly, the se,:iuential an,:I 
impact tests as outline,:I at Section 7 of the National Planning Policy Frame\•iork (February 2019) 
('N pp=') are the rnain considerations in this case. 

Paragraph 86 ofthe NPP= states that LP/l.' s sho u Id apply a se ,:iue nt ial test to planning applications for 
main to\•in centre uses v,;hich are neither in an existing centre, nor in accordance \•iith an up-to-,:late 
plan. r,.,1ain tov,;n centre uses should be located in to\•.1n centres, then in edge of centre locations: 
and only if suitable sites are not available (or expected to becorne available v,;ithin a reasonable 
period) should out of centre sites be considered. 

Paragraph 87 sets out that v,;hen consi,:lering applications outsi,:le of centres, preference should be 
given to accessible sites v,;hich are v,;ell-connected to the tov,;n centre. Applicants and LP/l,s should 
demonstrate flexibility on issues such as fo rrnat and scale, so that opportunities to utilise suitable tov,;n 
centre or e,:lge-of-centre sites are fully explo re,:I. 

V-lith regards the impact test, Paragraph 89 co nfirrns that \•.1h en assessing applications for retail and 
leisure development outside to\•.1n centres, \•.1h ich are not in accordance v,;ith an up-to-date plan, 
local planning authorities should require an impact assessment if the ,:leveloprnent 1s over a 
proportionate, locally set floorspace threshold an,:I that this shoul,:I in elude asse ssrnent of: 

a) the irnpact of the proposal on existing, committed and planned public and private 
investment in a centre or centres in the catch rnent area of the proposal: and, 

b) the impact of the proposal on to\•in centre vitality an,:I viability, inclu,:ling local consumer 
choice an,:I tra,:le in the to\•in centre and the \•iider retail catchment (as applicable to the 
scale and nature of the scherne). 

Finally, Paragraph 89 of the NPPF is clear that \•ihere an application fails to satisfy the se,:iuential test 
or is likely to have a 'significant a,:lverse' irnpact on one or more of the consi,:lerations in Paragraph 
90, it should be refused. 

Sequential Test 

The /l,pplicant' sApproa eh 

In identifying sequential alternatives, the applicant's agent (Rapleys) has lirnited their search to land 
v,;ithin and on the e,:lge of /l,ltrincharn to\•in centre. They confirm that this to\•in centre falls v,;ithin the 
i,:lentifie,:I catchrnent area of their proposed discount foo,:lstore, \•ihich is a seven-rninute drive-tirne 
from the application site (see Paragraphs 6.7 and 6.8 of ~apleys' Planning and Retail Staternent). 

Raple ys i,:lentify only a single site for consi,:leration v,;ithin Altrincham tov,;n centre at lan,:I bound by 
Oakfield ~oa,:I, Th o rnas Street and /l,ltrin eh arn lnte rch ange. Th is site forms part of the · /l,ltair' 
developrnent site, v,;hich already benefits from outline planning permission and reserved matters 
consent for comprehensive mixed-use develo prnent co rnprising residential. office, leisure and retail 
uses. 

V,'hilst the /l,ltair planning perrnission doesn't currently inclu,:le sufficient convenience goo,:ls 
floorspace to accornrnodate the sales space of a Lidl foodstore, ~apleys' explain at Paragraph 6.18 
of their Planning and ~et ail Staternent that they are ·'in advanced discussions v..rit.h Nikal [Alt air's 
,:leve loper] to revise the scheme to accommodate a Lid/ foodstore". They state that this scheme is 
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"11keJ:t to be advanced shortl.v'' and that a Lidl fo o dstore at Altair \•.1ill be taken for\•.1ard separately to 
one at George Richards VVay. /l,ltrincharn. 

Accor,:fingly. it is clear from ~apleys' sequential assessment that the /l,ltair site is 'available' for re
•:fevelo prnent. It is also evi,:fent that the site is of a sufficient size to accommodate the scale and form 
of retail development that Lidl are proposin g. In ackno·-.ivle dging this and bearing in mind other 
factors such as the site's favourable policy context for retail development. and the fact that retail 
floorspace has previously been approved on the site. it must also be conclu,:fe,:f that the Altair site is 
·suitable' to accommodate Lidl'sfoodstore proposals. 

Vvh ilst Rapleys seerningly accept that the Altair site is available and suitable for redevelopment to 
provi,:fe a ,:fiscount foodstore, they argue that there is no conflict \•iith the sequential test because it is 
Li,:fl's intention to bring forviard both stores an,:f that. in their vievv·. the Altair store \•iould serve a 
different catchment area. 

Avison Young Representations on the Sequential /l,pproach 

In revealing that it is Lid I's intention to open a ne \•i Class /l, 1 fo o ,:fsto re on a se •:iue nt ially preferable 
to\•.1n centre site \•.1hich is vv·ith in the defined catch rnent area. and that they are in advanced 
negotiations upon, it must be concluded that Alt air is a 'suitable' and· available' alternative to the 
out-of-centre George ~ichar,:fs V,'ay Horne base site. On this basis the Lidl sche rne evidently fails the 
se ,:iuen t ial test. 

It is no justification for Rapleys to simply state that Lidl intend to deliver both stores, as such an 
argurnent co ul,:f theoretically be used by any applicant to ,:fiscount any se,:iuential site. thereby 
making the se,:iuential test redundant. /l,,:fopting such an approach vv·oul,:f be entirely at odds \•iith 
the lo ngstan,:fin g 'to\•in centre first' approach advocated by the NPPF an,:f preceding nation al 
planning policy, \•.1hich requires retail investment to be located in t ovv·n centres in the first instance 
rather than elsevv·here. 

ln,:feed. this very rnatter ·-.ivas the subject of a very important high court ju,:fgement in 2016 (/l,l,:fergate 
Properties Ltd vs r,.,1an sfield District Council) vv·hich focussed upon the interpretation of the sequential 
test. In this case. the claimant had successfully judicially revievv·ed a decision by ~.~ansfield Council on 
the basis that the decision maker ha,:f misinterpreted the sequential approach. by allovv·ing a 
fo o ,:fsto re operate rto discount se quentia lly preferable sites in r,.,1an sfie Id t ovv·n centre purely because 
that particular operator already had existing or permitted stores located nearby. The clairnant ·-.ivas 
also successful on these grounds in the high court. 

~.~r Justice Ou seley' s high court judgernent co nfirrns ( Paragraphs 35 an,:f 39) that i,:fentity an,:f 
personal or corporate attitudes of an in,:fivi,:fu al retailer are irrelevant to the se,:iue ntial approach and 
that sites covered by the sequential test search should not vary frorn applicant to applicant 
according to their identity, but from application to application based on their content. The full 
judgernent forms Appendix 1 to this letter. 

The r,.,1an sfield ju dgrnent is entirely relevant to the position in /l,ltrinch arn. Lidl' s argument is seemingly 
that the Altair site is not sequentially preferable because they also intend to occupy it in the future. 
Hovv·eve r, ~.~ansfie l,:f is clear that their corporate i,:fen t ity is irre levan t and sure I y if a different disea unt 
operate r \•ias bringing for\•iard a scheme on George Richar,:fs V,'ay. then Li,:fl \•ioul,:f un,:ferstan,:fably 
(and rightly) be arguing that there is a sequentially preferable alternative at Altair that they intend to 
bring for-.ivard vv·ithin a realistic timeframe. 

The proper applie atio n ofthe test - as expIain e d by ~.~ansfie l,:f - is sirnply to consi,:fe r vv·h ether the 
more central site is suitable an,:f available to accornrno,:fate the scale an,:f forrn of retail 
develo prnent proposed (ignoring the end user). In the case of /l,ltair, by Lidl' s ovv·n admission the site 
is clearly suitable and available for a foodstore and should therefore by the first preference for 
convenience retail ,:feveloprnent - in line \•iith the to\•in centre first approach. Policy directs that a 
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less preferable alternative such as George Richards Way shou ld be refused in the face ofa suitab le 
and available more central site. 

Lidl'ssecondary argument in relation to the Altairsite is that it fulfi lsa d ifferent requirement for them 
and thereby, in their view, has a different catchment. Asa starting point, we would question whether 
an Altairstore would serve a materia lly different catchment. It islessthan 7 minutesfrom Altrincham 
Retail Park (Lidl'sdefined drive-time catchment) and therefore it stands to reaoon that an Altair 
store'scatchment will overlap considerably with one at George RichardsWay, particularly in the 
residential areas north of Altrincham town centre. No quantitative or qualitative evidence hasbeen 
provided by Lid l to demonstrate that there issufficient capacity to support two of their stores in such 
close proximity. Whilst 'need ' isno longer a po licy test , it is surely integral to the ir argument here that 
there is headroom for both facilitiesand that there isevidence both will ultimately come forward 
despite overlapp ing catchments. 

Notwithstand ing this, even if Lid l mainta ins that the two storesdo serve different catchments in 
commercia l tenns, thisstill doesn't override the applicant'sduty to apply the sequentia l approach 
and test siteswithin centres in itscatchment area. Lidl hasdone thisand hasidentified a vacant, 
sequentially preferable alternative at Altrincham ' sAltair. It fol lows that the town centre first approach 
must be applied, and that the Alta irsite isprioritised for convenience retail deve lopment above out
of-centre a lternates. This has to be the way that the sequential test isapplied, otherwise how can the 
authority be certa in that Lidl w ill not deliver the out-of-centre George RichardsWay s::heme and 
then neglect to deliver the more sequentially preferable Altairsite? Thereby bypassing the test. 

In summary, the applicants have identified the Altrincham town centre Altairsite as be ing ' suitable ' 
and ' available' for the &:ale and form of convenience retail development that they intend to bring 
forward at George RichardsWay. lhe irargument that the more centra l site isnot sequentia lly 
preferab le for Lid l as Lid I a loo intends to deliver a store there in due course is entirely at oddswith the 
Mansfield judgment, which isclearthat the identify of the end userisirre levant and the site should be 
tested on the basis of whether it issuitable and available to accommodate the &:a le and form of 
retail development proposed. Had two different reta ilers been involved with the two sitesconcerned, 
then clearly the vacant in-centre opportunity wou ld be prioritised by the Council in app lying the 
sequential test. There can be no advantage given to Lidl simply because they have an interest in 
both sites. In conclusion, as the George RichardsWay proposal evidently fails the sequential test , it 
must be refused in line with the wording of Pa rag rap h 90 of the NPPF. 

Impact Upon Vitality and Viability/Trade and Turnover 

Irrespective of Trafford Counc il not having a loca l impact testing thresho ld , the applicantshave 
chosen to subm it a reta ii im pa et assessment (App end ix 6 of their Pia nning and Reta ii 3a tement) and 
it is therefore incumbent on the local planning authority to examine the robustness of this. Having 
reviewed the assessment , we have particularconcernswith the fol lowing aspects, which we would 
encourage the local planning authority to clarify with the applicants: 

• In termsofthe trade draw of the proposa l, despite c laiming that a store on George Richards 
Way will serve a ?-minuted rive-time catchment, it is noted that a further 20%of the store ' s 
turnoverwill be drawn from outside thisarea - suggesting that the catchment isactually 
materially larger. We a loo note that despite those resid ing in 7-minutesaccounting for the 
greatest proportion of expenditure, on ly 10%of the store ' s turnover is predicted to be drawn 
from these residents. These inconsistenciesneed to be given further consideration. 

• The turnovers set out in the trade diversion/impact table appear to have a wide range of 
origins, rather than a single emp irical evidence base. S:>me appear to have been derived 
from a reta il impact assessment that supported a planning application dating back to 2010, 
oome are simply benchmark turnovers taken from nationally ava ilable salesdata, whilst f inally 
othersare identified as ' Rap leysassumptions'. 9Jch an approach is not in line w ith best 
practice and cannot be considered to be robust. The turnoversevidently have no 
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re lationsh ip to the available expenditure loca lly and are not representative of the actual 
performance of surrounding food stores. This is best illustrated by the fact that Table 6 suggests 
that the As::la store at Broadheath, Altrincham has a turnover of rome £91m, which is greater 
than a ll of the convenience floorspace in Sl le town centre combined. Having regard to the 
size and location of thisAs::la store, we cannot be lieve that this is reflective of the current 
position. The local planning authority should interrogate the validity of the assumed turnovers, 
as c learly they inform the consequent quantitative impact outputs. 

• A cumulative conven ience goods retail impact assessment has not been undertaken, desp ite 
Aldi having been granted planning permission fora re located foodstore in Altrincham Reta il 
Park earlier this year. 

Finally, the submitted retail impact assessment gives no consideration to the proposed Udl food store 
at Altairand the trading effects of both foodstoresin comb ination. Given that Ud l' scase is that both 
storescan trade alongside one another, it issurprising that the app licantshave not rought to 
demonstrate thisthrough the ir quantitative assessment , casting further doubt over this. 

In summary, the subm itted retail impact assessment has not been prepared in line with best practice 
and the conven ience goodstumoversthat it is predicated upon have not been calculated on a 
consistent basis using emp irical evidence. Accord ing ly, the applicant has not robustly demonstrated 
that the food store w ill not resu lt in a ' significant adverse' impact upon the vitality and viab ility of 
surrounding centres. Compliance therefore cannot be demonstrated with the second part of 
Paragraph 89 of the NPPF. 

Impact on Investment 

The first part of Paragraph 89 of the NPPFconcernsthe impact of a proposa l on existing, committed 
and p lanned public and private investment in centres within the catchment area. In th is case, Udl 
has revealed that there isa more sequentially preferable investment opportunity at the Alta irs::heme 
in Altrincham town centre. Accord ing ly, the local planning authority needs to carefully consider 
whether the granting of planning permission at George Richards Way could result in a ' significant 
adverse impact on in-centre investment' aswe ll as clear conflict w ith the sequential test. In our view, 
such a s::enario may arise if the Altairsite is not prioritised for convenience retail investment ahead of 
any out-of-centre competing site, w ith no quantitative or qualitative evidence provided as part of 
the applicant's submission wh ich robustly demonstrates that there is capacity for two such 
food stores. We wou ld question what guarantee there is that Udl will not deliver the out-of-centre 
George RichardsWay s::heme and then neglect to de liver the town centre Altairsite? 

9Jmmary 

In summary, Aldi are a key investor and emp loyer in Trafford ' sexisting town centres with in-centre 
stores in Urmston, 3retford and nearby Slle. They take a keen interest in out-of-centre food reta il 
development proposa lsand have particu larconcemswith the robustnessofthe retail policy case 
being advanced by the jo int applicantsfora dis::ount foodstore s::heme at George RichardsWay, 
Altrincham Retail Park. 

The app licantshave identified the Altairsite in Altrincham town centre as be ing ' suitable ' and 
' available' for the &:a le and form of convenience retail development that they intend to bring 
forward at George RichardsWay. However, their argument isthat thismore central site is not 
seq ue ntia lly preferable for Ud I as Ud I a loo intends to deliver a store there in due course. Th is 
approach is entirely at oddswith the Mansfie ld judgment, which is clear that the identity of the end 
user is irrelevant when a pp lying the sequential approach, and that sites should be tested on the basis 
of whether they are suitable and available to accommodate the &:a le and form of reta il 
deve lopment proposed. 
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Had two different retailers been involved with the two sitesconcemed , then clearly the vacant in
centre opportunity would be prioritised by the Council in applying the sequential test. There can be 
no advantage given to Lidl simply because they have an interest in both sites. Accordingly , the 
George Richards Way proposal evidently fa ilsthe sequential test and must be refused in line with the 
wording of Paragraph 90 of the NPPF. 

In addition to this policy conflict, we have a loo raised concerns with the fact that the submitted retail 
impact assessment has not been prepared in line with best practice and the convenience goods 
turnovers it is predicated upon have not been calculated on a consistent basis, using empirical 
evidence. Accord ingly, the app licant has not robustly demonstrated that the food store will not result 
in a 'significant adverse ' impact upon the vitality and viability of SJrrounding centres. We have a loo 
questioned whether the proposalscould give rise to a significant adverse impact on in-centre 
investment, if the Alta ir site is not prioritised for c onvenie nce reta ii investment ahead of any out-of
centre competing site. Accordingly , compliance has not been be demonstrated with Paragraph 89 
of the NPPF. 

I trust that you will take these representations into account in yourdetermination of this planning 
application. Siould you have any questions then please do not hesitate to contact me. 

Yours sincerely 

Bnily Fbberts 
Principal Aanner 
01619564053 
8n illy .roberts@3visonyoung .corn 
For and on behalf of 
GVA Grim ley Limited t/a Avison Young 

avisonyoung .co.uk 



Appendix 1 

High Court Judgment -Case No: CO/6256/2015 

Aldergate Properties Ltd vs. Mansfield District Council (July 2016) 



Case No: CO/6256/2015 
Neutral Citation Number: [2016) EWHC 1670 (Adrnin) 
IN THE HIGH COURT OF JUSTICE 
QUEEN'S BENCH DIVISION 
ADMINISTRATIVE COURT 
PLANNING COURT 
BIRMINGHAM 

Royal Courts of Justice 
Strand London WC2A 2LL 

Date: 08/07/2016 

Before: 

MR JUSTICE OUSELEY 

Between: 

ALDERGATE PROPERTIES LTD Claimant 
- and-

MANSFIELD DISTRICT COUNCIL Defendant 
- and-

REGAL SHERWOOD OAKS LTD Interested 
Party 

Daniel Kolinsky QC (instructed by Browne Jacobson LLP) for the Claimant 
Tim Sheppard (instructed by Ashfield & Mansfield Legal Services) for the Defendant 

Hearing dates: 1 hme 2016 

Judgment 



MR JUSTICE OUSELEY: 

1. On 5 October 2015 Mansfield District Cmmcil, the Defendant, granted planning 
permission to Regal Sherwood Oaks Limited, RSOL, the Interested Party, for the 
development of a food store of 1,925 sq. ms. at Sherwood Oaks Business Park, which 
it owned. The intended occupier of the food store was Aldi. The Claimant is a property 
developer, an associated company ofwhich owns a site at Belvedere Street in Mansfield 
town centre. The site is also known as Stockwell Gate South. It has planning permission 
for retail, business, restaurant, hotel and other town centre uses. It has to include a 
minimum of nearly 4,000 sq. rn. of retail floor space, without limitation on the goods 
which can be sold. 

2. The Claimant objected to RSOL's planning application on the grmmds that it would 
have a severe effect on the ability of its Belvedere Street site to attract investment, to 
which policy required a convenience store, such as that proposed, to be directed. 
Mansfield DC granted planning permission after consideration by its Planning 
Committee of an Officer's Report which recommended that permission be granted. It 
was granted subject to conditions, one ofwhich was intended to limit occupation of the 
store to Aldi. 

3. The Claimant challenges the decision on the grounds that the District Cmmcil: 1) erred 
in its approach to the sequential test required by paragraph 24 of the National Planning 
Policy Framework, NPPF, by ignoring sites in Mansfield town centre because Aldi 
would not locate there in view ofthe nearby location of other existing or permitted Aldi 
stores; 2) imposed a condition personal to Aldi without considering relevant planning 
policy objections to such a condition; 3) failed to consider whether the proposal 
accorded with the Development Plan, and policy R6 in particular, also failing to 
consider the adverse impact which the proposal could have on the viability and vitality 
of Mansfield Town Centre including future investment there, and 4) failed to consider 
the Claimant's contentions about the extent of the proposed store's catchment area. 

The facts 

4. The application, as described in the form, is for a 1,925 sq. m. food store and associated 
facilities. The application does not state that it is an application for a store for Aldi, 
though RSOL never made any secret of its intended occupier. Its site on the business 
park is out of centre, to the south east of Mansfield town centre by about 3 ½ miles, 
near the A617. Aldi operates another store at Nottingham Road about just under 1 mile 
south of the town centre; this store is very roughly of similar size to that proposed. It 
had planning permission for a third store of 1,300 sq. m. at Leeming Lane South, about 
1 1/2 miles north of the town centre. RSOL's planning consultant and the District 
Cmmcil planners discussed what retail assessments were required for its consideration 
of the planning application when submitted. To understand the significance of these 
discussions, it is necessary to set out certain parts of the NPPF and Development plan 
policy. 

5. Paragraph 23 of the NPPF, llllder the heading "Ensuring the Vitality of Town Centres" 
requires planning policies to be positive and to promote competitive town centres. In 
drawing up Local Plans, local planning authorities should: 



• ''Recognise town centres as the heart of their 
communities and pursue policies to support their 
viability and vitality; ... 

• Promote competitive town centres that provide customer 
choice and a diverse retail offer. .. 

• Allocate a range of suitable sites to meet the scale and 
type of retail, leisure, commercial, office, tourism, 
cultural, community and residential development needed 
in town centres. It is important that [these] needs ... are 
met in full... Our local planning authorities should 
therefore undertake an assessment of the need to expand 
town centres to ensure a sufficient supply of suitable 
sites; 

• Allocate appropriate edge of centre sites for main town 
centre uses that are well connected to the town centre 
where suitable and viable town centre sites are not 
available ... " 

Paragraph 24 is important because it contains the sequential test. 

''24. Local planning authorities should apply a 
sequential test to planning applications for main town 
centre uses that are not in an existing centre and are not 
in accordance with an up-to-date Local Plan. They 
should require applications for main town centre uses to 
be located in Town Centres, then in edge of centre 
locations and only in suitable sites are not available 
should out of centre sites be considered ... applicants and 
local planning authorities should demonstrate flexibility 
on issues such as format and scale." 

6. Paragraph 26 deals with impact: 

''26. When assessing applications for retail, leisure and office 
development outside of town centres, which are not in 
accordance with an up-to-date Local Plan, local planning 
authorities should require an impact assessment if the 
development is over a proportionate, locally set floor space 
threshold (if there is no locally set threshold, the default 
threshold is 2,500 sq m.)." 

7. The assessment should cover impact on existing, committed and planned public and 
private investment in centres in the catchment area of the proposal and an assessment 
of the impact it would have on town centre vitality and viability. Paragraph 27 of the 
NPPF is important; it states that where an application fails to satisfy the sequential test 



or is likely to have a significant adverse impact on one or more of the factors referred 
to, it should be refused. 

8. As I have said, this proposal is for an out of centre site. There is no locally set threshold 
for impact assessment, so the NPPF default threshold was above the proposed size of 
store. It was not a site allocated for retail uses in any plan, old or up-to-date. The 
Development Plan includes the Mansfield District Local Plan 1998 saved policies. The 
emerging Local Plan was not given significant weight. Policy R6 is a policy saved from 
the 1988 Local Plan. 

9. R6 states: 

"Planning permission will be granted for retail developments .. 
outside existing centres ... llllless it can be clearly demonstrated 
that they would meet all of the following criteria .. -

"1.There are not other suitable locations available in the first 
instance within a defined centre or in the second instance at the 
edge of a defined centre; 

2. The development would not directly, or when considered with 
other developments, seriously affect the vitality and viability of 
any nearby centre; 

3. The development will not prejudice any future investment in 
existing centres or the implementation ofLocal Plan policies .. " 
(The other criteria are immaterial.) 

10. It is convenient to note here policy R7 which relates to the relationship between the 
retail development and the character of the surrounding area, M16 which relates to 
movement and BEl which relates to design, which featured in the Report along with 
Policy R6 as policies with which the proposal complied. 

11. Following the discussion with RSOL's planning consultant, the District Collllcil's 
Senior Development Control Officer sent her an email explaining what was required in 
carrying out of the sequential test and impact assessment in this case. It was crucial for 
the way in which the decision- making process developed. Tiris email said: 

"Although the proposed retail store is intended to serve a five 
minute drive time catchment area which encompasses the Oak 
Tree District Centre, it would essentially fllllction as an out-of
centre supermarket due to its location away from the district 
centre, and its position alongside the A617. Retail is a main town 
centre use and therefore should be located in-centre, and only be 
permitted in edge and out-of-centre locations where there are no 
in-centre sites available. 

In relation to Aldi's current application at Leeming Lane South, 
it was agreed during pre-application discussions that the 
sequential assessment exercise would not need to include sites 
south of the Mansfield ring road/ A6191, as that area was 



covered by the catchment area of the existing Aldi store on 
Nottingham Road. It was also considered llllrealistic that Aldi 
would operate a second store in such close proximity to the 
Nottingham Road store, and it would therefore be umeasonable 
to require a search for sites that would not make commercial 
sense for the operator. 

It is considered that we would need to take the same, realistic, 
approach to their proposal, therefore it is accepted that the 
catchment area (shown in the plan that is attached to the letter 
dated 12/2/15) is suitable. The letter also refers to the two local 
centres that are located within the catchment area. It is 
considered that any potential sites in or on the edge of these 
centres should be covered by the sequential assessment, in order 
that it is robust. (At this stage it has not been considered which 
sites may warrant investigation- but we would be happy to do 
this should a formal pre-application request be made). 

Finally, in relation to the impact test- whilst this not a formal 
requirement due to the size threshold, however the current Aldi 
application is supported by a proportionate assessment in order 
to help highlight that there would be no adverse impacts." 

12. The upshot of this approach, because of the second paragraph set out above, was that 
Mansfield town centre sites were excluded from consideration in the sequential test. 
This was not because the 5 minute drive time catchment area on the map extended into 
the town centre only a short way and not as far as the Claimant's site. It was because 
Aldi would not develop a store in Mansfield town centre where it would compete with 
Aldi's other nearby stores. In May 2015 RSOL's planning consultant submitted the 
Planning and Retail Statement as required. Tiris first described Aldi's retail model and 
trading characteristics which it said set Aldi apart from mainstream supermarket 
operators in the UK. Aldi was a "limited line deep discounter retailer ... ". Its trading 
philosophy was said to be materially different because its aim was to offer "high quality 
exclusive own label groceries at heavily discollllted prices". All this and more resulted, 
it was said, in a ''type of food retailing which is unique in its operational style and 
approach." The deliberately restricted range of goods meant that Aldi customers ''will 
often link their shopping trip with a trip to other shopping destinations." Aldi sold a 
small amount of non-food products measured by the floor space they took up, and so 
Aldi did not compete with comparison retailers. Nonetheless it wanted no restriction 
on the range ofgoods to be sold. 

13. The Statement then described the sequential test which it had lllldertaken and why. It 
included the email, set out above. It said that Aldi had been flexible, looking at sites up 
to 25 percent below the minimum size for a store of 1,925 sq. ms. It described this as 
considerable flexibility "given that the proposals as submitted are consistent with Aldi 's 
standard store format and business model". The areas of search were described, but it 
is not the areas which were examined which are contentious, nor the conclusions in 
relation to the sites within them which were considered. 

14. The contentious part is the indisputable fact that the area of search and sites examined 
did not cover Mansfield town centre sites including the Claimant's site. This was 



because to the north and south, in quite close proximity as described, there was an 
existing and a permitted Aldi store already. A further one in the town centre would not 
fit Aldi 's commercial model, competing with its own trade in those stores. 

15. The Statement also explained that no impact assessment had been carried out, because 
none was required for a proposal below 2,500 sq.ms. according to NPPF [26] and no 
locally set threshold required one for a 1,925 sq ..m. proposal. 

16. Shortly before the Officer's Report was prepared, the Claimant submitted the short 
objection to which I have already referred in paragraph 2. 

17. The Officer's Report itself was informed by a document entitled "Planning Policy 
Observations", an internal policy analysis which was very largely adopted in the 
Officer's Report itself One part however was not taken forward, which said, after 
dealing with a short term quantitative need - now reduced by the Leeming Lane South 
permission for an Aldi store: 

"It is not considered that this store would have an impact on the 
committed floor space at Stockwell Gate South due to its 
distance and the presence of the existing Aldi store at 
Nottingham Road" 

''Tbis store" is the store proposed at Sherwood Oaks Business Park. 

18. The Officer's Report was made public before the Committee considered the application 
on 23 September 2015. Its publication led to the Claimant making further objections on 
22 and 23 September. These were reported orally in summary form to the Committee, 
along with the objection of another body supporting town centre regeneration. The 
Claimant's representations of22 September objected to the use of a 5 minute drive time 
catchment area for the selection of areas for sequential testing, (and an inaccurate one 
to boot, said the Claimant); it objected to the way in which town centre sites had been 
ignored, and to the lack of examination of the impact of the proposal on the vitality and 
viability of Mansfield town centre and upon investment proposed there. The principle 
of ''town centre first" had been side stepped. A little more detail was added as to why 
those were smmd objections. Its 23 September objection referred to two Inspector
SSCLG decisions which the Claimant said supported its approach, emphasising that 
Mansfield town centre should not be ignored in the sequential test. It added ''we can 
see no support for the contention that Aldi's commercial reluctance to compete with its 
own out of centre store can legitimately lead to excluding sites in Mansfield Town 
Centre from the sequential test required by the ... NPPF. It simply cannot be correct of 
officers to advise the Cmmcil (and the Applicant for that matter) that Mansfield Town 
Centre can be ignored when considering the Sequential test." 

The Officer's Report and the decision 

19. The Officer's Report described the proposal accurately in its heading but added, in the 
body of the text to the accurate language used in the heading, that the proposal was for 
an Aldi food store. The Report conveyed, barely needing to summarise them, the points 
from the Claimant's first letter of objection. The relevant Mansfield District Local Plan 
1998 Saved Policies were set out in summary form. This summary referred to the 
sequential test in Policy R6 criterion 1, but made no reference to criteria 2 or 3. It 



referred to the three other saved policies which I have already noted. It then said "as the 
policies are in accordance with the NPPF they should be afforded considerable weight." 
It referred to a study of 2011 and an addendum of 2014 both commissioned by the 
District Cmmcil, which formed part of the evidence base for the emerging Local Plan 
and were material considerations for this planning decision. 

20. The 2011 study had recommended that Stockwell Gate South include provision for a 
convenience/food store to meet the current qualitative shortfall in the town centre. The 
2014 addendum said that by 2021 there would be a modest quantitative need for 
convenience floor space if the committed space were built; the need would arise earlier 
ifno site were developed on Stockwell Gate South or on one other site (not in Mansfield 
town centre). The addendum recommended that any additional provision should be 
concentrated in Mansfield town centre in the first instance "as there is currently no 
supermarket provision in the town centre following the closure of the Tesco at 
Stockwell Gate ... ". A supermarket in the town centre would enhance its attractiveness 
as a retail destination and encourage linked trips. 

21. The Officer's Report commented that there was a quantitative need up to 2017 for 1,500 
sq. m. of convenience floor space but the Aldi permitted at Leeming Lane South would 
absorb much of that capacity, while also meeting a qualitative need in the north of the 
District. But that would still leave a lack of convenience floor space in the town centre, 
as a qualitative rather than quantitative need. 

22. The Report continued, saying that as the application site was out of centre, a sequential 
assessment had to be carried out. The Report referred to the agreement that the exercise 
did not need to include sites covered by the catchment areas of the existing store on 
Nottingham Road or the recently permitted store at Leeming Lane South, to the south 
and north respectively of Mansfield town centre, because it was "umealistic that Aldi 
would operate a store in close proximity to these existing and committed stores, and it 
would therefore be llllfeasonable to require a search for sites that would not make 
commercial sense for the operator". 

23. The Report noted the centres and sites considered, and the reasons why they were not 
suitable. In order to be suitable for Aldi, sites needed to be at least 0.6 ha in size. The 
applicant was thought to have been fairly flexible in terms of more central sites, and in 
format and scale by looking for sites 'Which are slightly smaller than the application 
site". Aldi's reasoning for not being more flexible was based on Tesco Stores Limited 
v Dundee City Council, (dealt with below), set out in the Planning and Retail Statement 
with particular reference to paragraph 38 of the judgment, which focussed suitability 
on the developer's proposals, not on some alternative scheme which might be suggested 
by the authority. The question, said the Report, was whether an alternative site was 
suitable for the development proposed, not whether the proposed development could 
be altered to fit an alternative site. The sequential test was thus passed and the principle 
of retail development acceptable. There was no separate discussion ofimpact. 

24. The conclusion reads as follows: 

"It is considered that the sequential assessment cani.ed out by the 
applicant meets the requirements of paragraph 24 of the NPPF 
and the conclusion that none of the sequentially preferable sites 
would meet the requirements of this proposal is accepted. 



Although the proposal is below the size threshold for requiring 
an impact assessment, the applicant has submitted a proportional 
impact assessment and this has demonstrated that the proposed 
store would not have a significant adverse impact upon the 
vitality and viability of nearby District/Local Centres. As such 
the principle of retail development at the site is accepted. It is 
considered that the sitting, scale, appearance and layout of the 
proposed development would not be harmful to the visual 
appearance of the surrmmding area. Car parking and access 
arrangements are considered to be acceptable. The proposal is 
considered to accord with Saved Policies R6, R7, BEl and M16 
[29/09/20017] of the adopted Mansfield District Local Plan. It is 
therefore considered that there are no adverse impacts of 
granting planning permission what would significantly 
demonstrably outweigh the benefits of this development when 
assessed against the Framework." 

25. The reference to "a proportional impact assessment" is something of a mystery. There 
was no separate document from the applicant beyond the Planning and Retail 
Statement. The Planning and Retail Statement is silent about impact, whether on town 
centre or on any nearby district or local centres. It deals with a sequential test for those 
other centres but that is all. Indeed, the Report specifically explains why no impact 
assessment is being done at all. It repeats a comment in the pre-discussion email about 
a proportional impact assessment being undertaken, which appears to be without 
foundation. The recommended conditions included condition 3 which limited the floor 
area for the sale of comparison goods to 20 percent. giving the reason that this was to 
safeguard the vitality and viability of town centre. At that stage there was no proposed 
condition seeking to limit occupation to Aldi. 

26. The Officer's speaking note for the meeting, which was read out, said that the 
application proposed "a 1,925 square metres Aldi food store .... " The note summarised 
the more elaborate grmmds of objection received from the Claimant. It explained the 
sequential test as agreed at the pre-application stage, notably that the search area would 
not cover the catchment area of Aldi' s existing and committed stores. The Officer 
specifically addressed objections to the methodology used in defining the area for the 
sequential test which excluded Mansfield town centre sites, but said that case law and 
appeal decisions clearly accepted the approach taken: the site must be suitable for the 
commercial requirements of the operator. 

27. The size of the store was less than the threshold set out in the NPPF and so no impact 
assessment was considered necessary. 

28. It added, what was not in the written report, that there should be a personal condition 
tying occupation to Aldi by requiring that ''the permission shall enure for the benefit of 
Aldi and no other retailer on the basis that the recommendation is based on the 
application and taking into accmmt the specific commercial considerations of the 
potential operator". The agent had confirmed that Aldi was tied into a contract to take 
this site and that if this condition were imposed, it was likely to withdraw from the 
proposal. 



29. The applicant's planning consultants made representations about the proposed 
condition shortly before the meeting. The terms of that objection are instructive in 
relation to the principal issue argued on behalf of the Claimant. It said: 

"I've had a think about this, and a personal permission seems 
onerous; are you suggesting that if the site were occupied by any 
other discount food retailer that you would be refusing planning 
permission? 

I can confirm that the store will be occupied by Aldi. However, 
we do not consider that a personal permission in this regard 
would satisfy the tests set out at paragraph 203 and 206 of the 
NPPF. We do not consider it to be reasonable or necessary for a 
condition to be attached stating that the store can only be 
occupied by Aldi. This would imply that the LPA consider that 
the proposal would be mrncceptable if the store were to be 
occupied by an alternative food retailer which would clearly not 
be the case." 

The objection also said that the restrictions on floor space, and the design, should offer 
sufficient comfort. The store had been specifically designed to Aldi 's requirements. The 
District Cmmcil was of the view that, because of the weight given to Aldi's business 
requirements and in particular in relation to the way the sequential test was carried out, 
the permission should be solely for their benefit. So a condition was to be imposed 
stating that the development "shall ensure [sic] for the benefit of Aldi stores and no 
other retail operator" for the reason suggested in the Report. 

Tesco Stores Limited v Dundee City Council 

30. Before turning to the submissions, I need to set out parts of the decision of the Supreme 
Court in Tesco Store Limited v Dundee City Council [2012] UKSC 13, [2012] 2 P&CR 
9, because the District Council's llllderstanding ofit was critical to its approach. Tesco 
challenged the grant of planning permission for a supermarket on a large industrial 
estate out of centre. The City Collllcil had had to consider whether such a store met 
criteria in the Development Plan, the first ofwhich was that ''no suitable site is available 
in the first instance within and thereafter on the edge of city, town or district centres". 
The City Council had interpreted "suitable" as meaning "suitable for the development 
proposed by the applicant". Tesco contended that it meant "suitable for meeting the 
identified deficiencies in retail provision in the area". The question of what "suitable" 
meant was a question for the Court, although its application was a matter of planning 
judgment. In addition to the Development Plan itself, the Plan incorporated Scottish 
Planning Policy Guidance, which was replaced in generally similar terms by other 
Scottish planning policy statements. Although the policy documents at issue in that case 
have some similarities in wording and certainly in purpose to that in the NPPF, the 
Court was not considering English planning policy documents. 

31. Lord Reed, with whom the other Justices agreed, said at paragraph 24 that he accepted, 
subject to a qualification, that the City Collllcil's approach was correct that "suitable" 
meant "suitable for the development proposed by the applicant" rather than "suitable 
for meeting identified deficiencies in retail provision in the area". He concluded that 
that was the natural reading of the policies. It seems to me that his reasoning in 



paragraphs 25 to 27 is related very much to the control ofdevelopment at the application 
stage. Hence the focus of "suitability" on that which was applied for. He then referred 
to the qualification and paragraph 28 is important: 

"28. I said earlier that it was necessary to qualify the statement 
that the Director and the respondents proceeded, and were 
correct to proceed, on the basis that "suitable" meant "suitable 
for the development proposed by the applicant". As paragraph 
13 of NPPG 8 makes clear, the application of the sequential 
approach requires flexibility and realism from developers and 
retailers as well as planning authorities. The need for flexibility 
and realism reflects an inbuilt difficulty about the sequential 
approach. On the one hand, the policy could be defeated by 
developers' and retailers' taking an inflexible approach to their 
requirements. On the other hand, as Sedley J remarked in R v 

Teesside Development Corporation, Exp William Morrison 
Supermarket pie and Redcar and Cleveland BC [1998] JPL23, 
43, to refuse an out-of-centre planning consent on the ground that 
an admittedly smaller site is available within the town centre 
may be to take an entirely inappropriate business decision on 
behalf of the developer. The guidance seeks to address this 
problem. It advises that developers and retailers should have 
regard to the circumstances of the particular town centre when 
preparing their proposals, as regards the format, design and scale 
of the development. As part of such an approach, they are 
expected to consider the scope for accommodating the proposed 
development in a different built form, and where appropriate 
adjusting or sub-dividing large proposals, in order that their scale 
may fit better with existing development in the town centre. The 
guidance also advises that planning authorities should be 
responsive to the needs of retailers. \Vhere development 
proposals in out-of-centre locations fall outside the development 
plan framework, developers are expected to demonstrate that 
town centre and edge-of-centre options have been thoroughly 
assessed. That advice is not repeated in the structure plan or the 
local plan, but the same approach must be implicit: otherwise, 
the policies would in practice be inoperable. 

29. It follows from the foregoing that it would be an over
simplification to say that the characteristics of the proposed 
development, such as its scale, are necessarily definitive for the 
purposes of the sequential test. That statement has to be qualified 
to the extent that the applicant is expected to have prepared his 
proposals in accordance with the recommended approach: he is, 
for example, expected to have had regard to the circumstances 
of the particular town centre, to have given consideration to the 
scope for accommodating the development in a different form, 
and to have thoroughly assessed sequentially preferable 
locations on that footing. Provided the applicant has done so, 
however, the question remains, as Lord Glennie observed in Lid/ 



UK GmbH v Scottish Ministers [2006] CSOH 165, para 14, 
whether an alternative site is suitable for the proposed 
development, not whether the proposed development can be 
altered or reduced so that it can be made to fit an alternative site." 

32. Lord Hope joined in rejecting Tesco's submissions and in particular the contention that 
the City Cmmcil's approach would rob the sequential approach of all its force. He said 
[at37] 

"It is the proposal for which the developer seeks permission that 
has to be considered when the question is asked whether no site 
is suitable within or on the edge of the town centre." 

33. The whole purpose of the exercise is directed to what the developer was proposing not 
to some other proposal which the planning authority might seek to substitute for it 
which is for something less than that sought by the developer. He concluded in 
paragraph 38 that the context of the phrase indicated: 

"38 ... Here too the context indicates that the issue of suitability 
is directed to the developer's proposals, not some alternative 
scheme which might be suggested by the planning authority. I 
do not think that this is in the least surprising, as developments 
of this kind are generated by the developer's assessment of the 
market that he seeks to serve. If they do not meet the sequential 
approach criteria, bearing in mind the need for flexibility and 
realism to which Lord Reed refers in para 28, above, they will 
be rejected. But these criteria are designed for use in the real 
world in which developers wish to operate, not some artificial 
world in which they have no interest doing so." 

Ground 1: the application of the sequential test 

34. Mr Kolinsky QC for the Claimants submitted that the District Council had 
misunderstood Tesco v Dundee; he did not contend that that decision was inapplicable 
to English planning policy. Mansfield town centre could not be ignored because a 
proposed operator was not prepared to compete with its own stores. This would frustrate 
[24] ofthe NPPF.11 failed to apply the requirement for flexibility with which Lord Reed 
qualified the meaning of "suitable" as "suitable for the development proposed by the 
applicant." Mr Sheppard for the District Cmmcil submitted that the Cmmcil had 
correctly understood and applied Tesco v Dundee, and especially [28] and [38]. It had 
focused on the commercial requirements of the proposed operator; and there was no 
point in asking it to look at sites which were not commercially suitable for the 
development proposed, so far from suitable that no adjustment or flexibility could make 
them suitable. The Planning and Retail Statement showed, as the Officer's Report had 
accepted, that the applicant had shown some flexibility over the size of sites it had 
looked at. 

35. I have no doubt but that Mr Kolinsky's essential argument is correct, for a variety of 
reasons. In my judgment, "suitable" and "available" generally mean "suitable" and 



"available" for the broad type of development which is proposed in the application by 
approximate size, type, and range of goods. This incorporates the requirement for 
flexibility in [24] NPPF, and excludes, generally, the identity and personal or corporate 
attitudes of an individual retailer. The area and sites covered by the sequential test 
search should not vary from applicant to applicant according to their identity, but from 
application to application based on their content. Nothing in Tesco v Dundee City 
Council, properly llllderstood, holds that the application of the sequential test depends 
on the individual corporate personality of the applicant or intended operator. 

36. I shall approach this first by construing the NPPF, without considering Tesco v Dundee 
City Council because the language of the Scottish policies is to some extent different, 
and it did not consider the language of the English policies relevant to this case. First, 
although the language of "suitable" and "available" features in both the plan-making 
policy in [23] NPPF and in the development control policy in [24] NPPF, it is inevitable 
that their focus will be different at the two stages. But there is a sensible relationship 
between them; they are not to be read simply in isolation from each other. The plan
making policies plainly do focus on allocating sites to meet retail needs, as a town centre 
use; but policies and site allocations have to be solllld and their effectiveness depends 
on their commercial realism. That approach properly involves planning for 
development to go to commercially realistic allocated sites where a particular type of 
development is seen as publicly beneficial, and discouragement, to the point of refusal, 
for such development elsewhere. The development control policy in [24] NPPF deals 
with applications for town centres uses out of centre where there is no up to date 
Development Plan embodying the policies of [23] NPPF. But the development control 
policy aims to achieve as much of what an up to date plan would achieve as possible. 
It is not intended that the absence of an up to date plan creates a rather different world 
in which retailers could enjoy a much greater degree of temporary freedom based on 
their individual commercial interests. 

37. Second, and related, NPPF [24] positively ''requires" retail investment in the first place 
to locate in town centres rather than elsewhere. Its thrust is rather more emphatic than 
policies which advise developers and retailers to have regard to the circumstances of 
town centres, as in Tesco v Dundee [28]. It is the purpose of the planning system to 
control development, that is to permit, prevent, encourage, inhibit or limit and condition 
it, so that the individual private or commercial interest and the broader public interest 
meet in reconciliation however lllleasily. NPPF [24] cannot therefore be interpreted as 
requiring "suitability" and "availability" simply to be judged from the retailer's or 
developer's perspective, with a degree of flexibility from the retailer, and 
responsiveness from the authority. 

38. Third, and of critical importance here, still less can it be interpreted as envisaging that 
the requirement or preferences of an individual retailer's trading style, commercial 
attitudes, site preferences, competitive preferences whether against itself or greater 
competition should dictate what sites are "suitable" or "available" subject only to a 
degree of flexibility. NPPF [23] and [24] are simply not couched in terms of an 
individual retailer's corporate requirements or limitations. That would be the antithesis 
ofplanning for land uses and here, its default policies. It would take very clear language 
for such an odd result to be achieved. 

39. Any alternative approach would reduce the sequential test to one of the individual 
operator's preference, with the suitability of centres, sites and their availability varying 



from applicant to applicant each proposing the same broad type or even identical form 
of development. This case illustrates just why on the proper interpretation of NPPF 
[24], the identity of the applicant or proposed occupier is generally irrelevant. Even if 
the applicant had been Aldi, or if the application had been for a store to be occupied by 
Aldi, with an occupancy condition envisaged from the outset, the town centre would 
have been wrongly excluded from the search area on the basis of Aldi's particular 
corporate, commercial position or style. Any other approach would make nonsense of 
the sequential test to the advantage of an operator well-represented in the area, or one 
reluctant to compete with certain other retailers, however sensible that reluctance might 
be commercially. The applicant may not be a retailer; it may or may not have an 
operator identified, or one may be signed up or interested but the identity ofwhich it is 
not yet willing to disclose. It would have to go through the full sequential test, and then 
obtain its retailer; but were the application made with retailer in tow, the test would be 
different. And were a retailer later signed up, it could require a different sequential test 
for the same application or a repeated application for the same development at the same 
site. That is not the intention ofNPPF [24] or any sensible application of the sequential 
test. 

40. In this instance, Mr Sheppard accepted, on instructions, that had the proposed operator 
been a retailer other than Aldi, say Lidl, or llllknown or, as happens, not revealed, the 
sequential test would have had to cover Mansfield town centre. The forthright comment 
by RSOL's planning consultant on the proposed personal condition, set out above, is 
directly in point. Any other operator might well have failed the sequential test, and 
would have been refused permission. But Aldi lllliquely, because of its existing out of 
centre representation, would have been better placed to obtain a further permission out 
of centre than any other operator. If Aldi and another operator had been looking to 
develop a store in the Mansfield area, Aldi would have been able to pass the sequential 
test ignoring the perhaps more difficult to develop town centre site; the rival, say Lidl, 
would have had no choice but to take it into account. On Mansfield DC's analysis, Aldi 
would have got permission for the RSOL site, leaving Lidl to contemplate a town centre 
site now facing greater competition. IfLidl had been the operator chosen by RSOL, it 
would have had to consider the town centre sites. That is not how the NPPF can have 
been meant to work. 

41. This is not solved by the imposition at the end of the process of a condition restricting 
occupation to a particular retailer. That may be necessary for consistency of approach 
but it would reinforce the error of approach; instructively though it was opposed here 
by Aldi which had benefited from an approach llllique to Aldi. The town centre remains 
where development is required; the out of centre development may inhibit or prevent a 
store corning forward in the town centre, and draw away town centre trade, trips, 
expenditure and vitality. 

42. Fourth, there is a further reason why the identity of the applicant, as opposed to the sort 
of development it proposes, is not generally relevant to the sequential test. The 
sequential test in the NPPF is not just one of suitability; it covers availability: "only if 
suitable sites are not available, should out of centre sites be considered." A town centre 
site may be owned by a retailer already, to use itself for retailing, who is not going to 
make it available to another retailer. It is plainly available for retailing, though only to 
one retailer. That does not mean that another retailer can thus satisfy the sequential test 
and so go straight to sites outside the town centre. "Available" cannot mean available 



to a particular retailer but must mean available for the type of retail use for which 
permission is sought. 

43. I have referred to the general irrelevance of the identity of the applicant or proposed 
occupier to the application of the sequential test in [24] NPPF. I do so because there are 
instances where identity may matter, notably where the town needs representation by 
different retailers, or where town centre sites are being hoarded by developers/ retailers 
who refuse to develop them, but also refuse to sell them. Extension applications are also 
a good example ofa type ofdevelopment which gives rise to problems for the sequential 
test, without meriting the answer that there is no need for one because the extension can 
only take place on the one site. There may be other good reasons too, why a court 
interpretation of a policy should not be expressed in terms which are too rigid. I add 
that I am not concerned here with the question of how an assessment of impact should 
be cani.ed out where the identity of the proposed retailer is known, and that retailer may 
trade at a higher density per sq. m. than some others in the same broad convenience 
line. 

44. I delayed the handing down of this judgment so that I could consider the judgrnent of 
the Court ofAppeal in Warners Retails (Aioreton) Ltd v Cotswold District Council and 
others [2016] EWCA Civ 606, handed down on 24 June 2016 and on which I told the 
parties I was prepared to receive brief submissions. The first instance decision and the 
fact ofthe appeal had been referred to before me. This case also related to the sequential 
test in [24] NPPF and Tesco v Dundee, though it also considered the Planning Practice 
Guidance of December 2009, relevant to that case but no longer in force by the time of 
the decision challenged in this case. It also turns on the particular Council report and 
the situation in Moreton-in-Marsh to which it was directed. 

45. Nothing in it causes me to alter the judgment I had reached; and in particular nothing 
in paragraph 45 on Tesco v Dundee. I note the comment by Lindblom LJ in [31], in 
interpreting the 2009 PPG point that sites "should not be rejected on the strength of" 
'the self-imposed requirements or preferences of a single operator .... '. Otherwise, the 
sequential approach would likely become a merely self-fulfilling activity, divorced 
from the public interest." He added that the PPG also made it clear that the developer's 
own intentions generally had some bearing on the application of the sequential test. Mr 
Kolinsky in his short response submitted that that was of some assistance. Of course, 
the PPG to which the comments relate is not relevant to this case. But the comments of 
Lindblom LJ are plainly correct as observations anyway, even without a PPG to 
llllderlie them. Mr Sheppard suggested that the dicta to the effect that the bollllds set on 
an applicant's preference and intentions as to format and scale for the purpose ofNPPF 
[24] depended on the facts and circumstances of a particular case, was broadly 
supportive of the Defendant's submissions in relation to the question ofwhat constituted 
a 'suitable' site in the instant case;[30]. That may be so, but is of no assistance to him 
here. The town centre was not rejected because of some issue over format and scale, 
but over its location in relation to Aldi stores. 

46. I now turn to whether what I have said requires modification in the light of Tesco v 
Dundee City Council. I do not consider that the approaches are inconsistent at all, 
though the differences in the language of the policies but not in broad intent, require 
the English policies to be considered separately, and could lead to a different result. 
First, even on the narrowest view ofwhat Lord Reed said, suitability is to be determined 
by reference to the development proposed by the applicant. The applicant proposed a 



1925 sq.m. food store. It was not a food store for occupation by Aldi; Aldi was not the 
applicant. The sequential site search ought to have included sites where such a store 
could go. The town centre was not excluded because of the inevitably precisely drawn 
line to represent the inherently imprecise and debateable five-minute off-peak drive 
time. It was excluded because it made no sense for Aldi to develop a store which would 
draw trade from two of its own stores so close by. There was no justification for 
redefining the application. At the application stage and even more so at the pre
application stage, where the approach to the sequential test was set, it would not have 
been right to look forward to the possibility that a condition would be imposed limiting 
the occupation to Aldi, as being part of the application- and still less when the applicant 
opposed it. And, as I have said, such a condition, with all its difficulties, would not 
have met the purpose to which the sequential test was directed. 

47. Second, the Supreme Court was not addressing the meaning of"suitable" with this sort 
of issue in mind. It intended the focus to be on the development proposed. It did not 
deal with and cannot have meant to cover all aspects of the role of the identity of the 
applicant or its proposed operator by the phrase "suitable for the development proposed 
by the applicant", or by its other comments. The Supreme Court cannot have intended 
that the identity ofthe applicant or proposed operator, and the commercial requirements 
which flow from that particular operator's manner ofretailing, or competitive position, 
should determine the way in which the sequential search area was defined or the sites 
available for that type of development were considered for suitability. 

48. What the Supreme Court rejected was Tesco's argument about the role of need; there 
is no conflict between that and this judgrnent. \Vhat requires qualification in this context 
is the alternative construction, which it accepted in the context ofthe issues in that case. 
But it cannot have supposed that this alternative construction, accepted by way of 
contrast with the one it rejected, left no issues llllcovered, all to be dealt with llllder the 
rubric of the "development proposed by the applicant", qualified only by flexibility as 
to format and scale. The true focus of interpretative debate is still the wording of the 
policy in context, and here of the English policies. Policy interpretations arising from 
litigation may be context and argument specific, and not intended as substitutes for the 
text at issue for all cases and contexts. The good sense of the planning consequences of 
any given interpretation may be a guide to its correctness. 

49. This first ground succeeds. The District Collllcil has misinterpreted NPPF 24, and the 
necessary sequential test has not been cani.ed out and considered. A material factor has 
not been taken into account. 

Ground 2: the personal condition 

50. The justification for condition 20, that the permission should enure only for Aldi's 
benefit, makes sense, and indeed follows logically from the way in which the sequential 
test was carried out. Once it was accepted that the area covered by the sequential test 
would have been different for any other retailer, such a condition might even have been 
necessary. Indeed, the policy warnings against such a condition suggest that an 
approach to the sequential test which necessitates it, cannot be right. Of course, the 
condition now falls with the failings in the sequential test itself 

51. But Mr Kolinsky's point is a little different: it is that there are policy warnings against 
such a condition, which were not placed before the Committee, and if they had been, 



the Committee might have decided that they could not impose it, and so, in the light of 
the way in which the sequential test had been carried out, could not grant permission. 
The relevant policy guidance is in the 2014 Planning Practice Guidance of the 
Department of Communities and Local Government. Such personal conditions were 
"rarely appropriate". An instance of where it could exceptionally be appropriate was 
where certain people or groups of people would benefit, such as agricultural workers. 
But the grant of permission for a permanent building on the basis of an individual's 
personal circumstances would "scarcely ever be justified." A condition limiting the 
benefit of the permission to a company would be inappropriate because its shares could 
be transferred without affecting the legal personality of the company. 

52. Mr Sheppard submitted that, although there had been no reference to this guidance, the 
condition itself was not lllllawful, since it reasonably related to the development, and 
served a planning purpose. Members had received training in the use of conditions and 
should be assumed, in the absence of contrary evidence, to understand the difficulties 
with personal conditions without the need for specific advice. 

53. I accept that the condition is not itselflllllawful, at least not for the purpose for which 
it was imposed. I can see that a condition related to Aldi is not affected by the fact that 
shares in it may change hands, and the objection that the occupier, while retaining the 
corporate name and legal personality, could become something quite different as a 
business, has less force than it might for a small company. But the other strictures 
against such a personal/corporate condition in relation to a personal condition are very 
strong. In reality, how enforceable would it be if Aldi left the building and some other 
occupier wanted to use it? Nor does it prevent Aldi changing its corporate style or 
trading in a different style. 

54. I cannot accept that the Committee were aware of the Guidance on their aspect through 
training, in the absence of specific evidence to that effect. This is not just because this 
is not a very common point, but also because the evidence produced by the District 
Collllcil did not show that their training had covered this particular aspect ofconditions, 
and nothing more was forthcoming despite requests. In my judgment this Guidance was 
a material factor, not taken into accollllt in the decision. I am not sure that, however, 
taken solely by itself, I would have quashed the decision on that accollllt, because its 
purpose related to the basis upon which planning permission was granted. 

55. I add, although not the argument raised, that the condition does not in fact restrict 
occupation to Aldi; it restricts the enuring of benefit to Aldi and to no other retailer. 
This is odd, since the benefit of the permission in the first place will enure to the 
applicant, and benefit may enure thereafter to Aldi plus any lessor of the site. Tiris 
would contravene the restriction to Aldi, but not the requirement that no other retailer 
benefit. So the condition is meant to be read as requiring the benefit to enure to Aldi 
and anyone but another retailer, which llllfortllllately is not what it says. If occupation 
is to be controlled, it is occupation which should be the subject of the condition. 

Ground 3: accordance with the development plan, and the assessment of impact 

56. Criteria two and three to Policy R6 ofthe Local Plan, part of the statutory Development 
Plan, applied to out ofcentre retail proposals: the viability and vitality ofnearby centres 
should be not seriously affected, and the proposal should not affect future investment 
in existing centres. The Report had concluded that Policy R6 was in accordance with 



the NPPF and should be accorded considerable weight, and that the proposal accorded 
with the Development Plan. 

57. Yet, Mr Kolinsky submitted, these two criteria were not considered in the Officer's 
Report or at the meeting. They were relevant to whether the proposal did accord with 
the policy or the Development Plan, and by s38( 6) of the Planning and Compulsory 
Purchase Act 2004, the decision had to be made in accordance with the Development 
Plan unless material considerations indicated otherwise. The subject matter of the 
criteria were also material considerations in their own right. 

58. Mr Sheppard endeavoured to rely on the passage in the conclusions related to a 
''proportional assessment" of the impact on district and local centres having been 
cani.ed out by the applicant. But for the reasons already given, this passage in the 
conclusions is simply incorrect; no such assessment was ever carried out. And it did not 
even suggest that an assessment had been carried out in relation to the town centre, a 
sub-regional centre. 

59. His main submission was that the NPPF, in [26] had superseded those criteria, so that 
in that respect R6 was out of date, and those criteria should be given minimal weight. 
The comments in the Report about consistency with the NPPF related to the part of R6 
summarised in the Report, and the reason the proposal accorded with the development 
plan was because there was no compliance with the first criteria, while minimal weight 
was given to the remaining two criteria. 

60. There is not much which is correct about that approach in law. The starting point for 
any application is whether it accords with the development plan. The NPPF is a material 
consideration, which may indicate a conclusion otherwise than one which accords with 
the development plan. An out of date policy or part of a policy, is still part of the 
development plan, in relation to which a decision is still required as to whether the 
proposal accords with it. It is possible, if a proposal does not accord with the 
development plan, that the planning authority will decide to give greater weight to the 
NPPF if it supports the proposal. If the plan is out of date, or inconsistent with the 
NPPF, the planning authority can decide to give less weight to any non-compliance 
with out of date policies. But the starting point is accordance or otherwise with the 
development plan. 

61. Here, leaving aside the breach of the development plan and NPPF in relation to the 
sequential test, the proposal may or may not have been judged to accord with the second 
and third criteria of R6, since they were not referred to in the Report. I note that the 
criteria do not as such require an assessment; they require a judgment about issues 
which would normally require an assessment llllless the answer was clear enough 
without it. An accurate report would have said that it was not known whether the 
proposal accorded with those criteria because there had been no assessment or that there 
was no need for an assessment because the answer was clear enough without it. A 
judgment would then have been required as to whether R6 was complied with and, if 
not, whether that meant that the proposal still accorded with the development plan as a 
whole. 

62. The fact that at least one of the criteria, that relating to viability and vitality, had been 
superseded by the NPPF, did not affect the question of whether the proposal accorded 
with the development plan; it affected the weight to be given to the outcome of that 



exercise. The fact that the NPPF did not require an assessment of the impact on vitality 
and viability is not relevant to the interpretation of the development plan. The NPPF is 
not a tool for the interpretation of a development plan or at least of one which has not 
been cast in the light of its guidance. In reality, the District Cmmcil considered the 
weight to be given to the policy at the wrong stage. 

63. By itself, such an error may not require the quashing of the decision, since had the 
correct analysis been followed, and had the answer been that the proposal failed to 
accord with the development plan on account ofa breach of those two criteria, it is clear 
enough that the Report would have recommended that little weight be given to that non
compliance, and greater weight to the fact that it complied, as was thought, with the up 
to date, NPPF compliant, parts of the development plan. Again if that is how matters 
had been left and that were the sole issue, I doubt that I would have quashed the decision 
on account of the error in the point at which little weight was given to non- compliance 
with out of date policies, which did not comply with the NPPF. 

64. The NPPF does not however on its face make the issues raised by the two criteria 
immaterial simply because no assessment is required. It is removing the burden ofdoing 
a proper, researched assessment. The issue may still be relevant, though the threshold 
must reflect an NPPF view that adverse impact is unlikely below the default threshold 
unless a local authority has decided that a lower threshold is relevant. 

65. The issues were however of clear relevance here in view of what the District Cmmcil 
must or ought to have appreciated was an mrnsual approach to the sequential test, and 
one which excluded the town centre of Mansfield where there was a qualitative need at 
least for a food store and where it had been advised, in reports it had commissioned, 
food stores should be encouraged. The effect which the proposal would have on that 
hoped for investment, directly related to the vitality and viability of the town centre, 
was never addressed in the report. The report did deal with the lack of quantitative need, 
and the remaining qualitative need but simply treated impact as a matter of the 
requirement for what may be termed a formal reported assessment, and which was not 
now required. 

66. It is possible that there was some brief Officer analysis of the position which led to the 
conclusion in the Planning Policy Observations, not carried forward into the Report, to 
the effect that no adverse effect was likely, because of the relationship of the proposals 
to the town centre and the Aldi Nottingham Road store. The fact that some thought must 
have been given to the issue is also supported by the reason for condition restricting 
the floor space which can be used for the sale of comparison goods, since those were 
feared to compete with comparison shopping in the town centre, damaging its viability 
and vitality. 

67. But I cannot accept that the Committee considered the issue. I accept that they would 
have appreciated the significance of the location of the proposal, further from the town 
centre than Nottingham Road, so that the trade drawn to Aldi from the proposal's 
catchment area, lying as it did largely to the south of the town centre, may well come 
from trade which was already lost to Aldi Nottingham Road. There would clearly be a 
considerable overlap in catchment areas between Nottingham Road and the proposal. 
But Aldi was going to get trade from somewhere other than its existing customers, and 
the large overlap did not persuade it not to compete with itself to that extent, so it must 
have been expecting considerable trade other than from that done at Nottingham Road. 



I do not know how the issue would have been appraised at a broad brush level, but it 
was for the Committee to think about it. Thinking about comparison trade is not the 
same as showing consideration of convenience trade, and especially in the light ofwhat 
the Council's consultants had advised. The issue was a material factor not considered 
by the decision-maker. 

68. They were deflected from it by the NPPF not requiring a formal assessment. But the 
way the sequential test was carried out, even were it right, made it more likely that an 
assessment of impact on the town centre, and on the likelihood of a food store coming 
to it, was material. Even without that approach, the effect of the proposal on that point 
was material in view of the earlier and recent consultant report, and the lack of 
quantitative need, while the qualitative need remained. And indeed the criteria of the 
development plan made it so. The relevant issue was ignored. I would quash the 
decision on this ground as well. It also removes any reason to accept that the decision 
could nonetheless survive the consideration of the development plan, defective as it 
was. 

69. Accordingly, the decision is in legal error on this grmmd as well. 

Ground 4: the Claimant's version of the proposal's catchment area was not considered 

70. Mr Kolinsky put this point forward as tentatively as it deserved. He said that the 
Committee had failed to consider the Claimant's last minute version of a five minute 
drive time, which showed the catchment area of the proposal covering all of Mansfield 
town centre, and not just nibbling at it. The Committee was told of this last minute 
point. It reached no conclusion about it. But the precise edge of the catchment area was 
not material to the decision on the sequential test, or to the need for an impact 
assessment or to any of the factors which weighed with the Committee. I see no reason 
to suppose that it would not have come to precisely the same conclusion if it had 
concluded that the whole town centre had been within the five-minute catchment area. 
But this was not an issue which it needed to resolve for its decision to be lawful. 

Delay 

71. Mr Sheppard submitted that the application had not been lodged promptly, and, since 
the grmmds of challenge had arisen at the time of the resolution to grant permission on 
23 September 2015, the application should have been lodged earlier than the last week 
of the now six week period for lodging judicial review proceedings from the actual 
grant ofpermission on 5 November 2015. 

72. I do not accept that contention. I do not propose to resolve the question of whether a 
promptness requirement applies even with the six-week period. \Vhen such a period 
was commonly imposed by the courts it was as the requirement of promptness itself 
Although the resolution can be challenged, it is well established that precisely the same 
grmmds can be raised in a challenge to the actual grant of permission. Time nms from 
that. The newly tnmcated period for lodging the application reflects a desire for 
promptness. It would be a very strong case which could cut down still further on that 
six-week period, if promptness were still additionally required. Besides, this is not a 
rolled up hearing. The question of delay has to be judged against the fact that the 
decision falls to be quashed. There is no reason, even were there delay, not to quash the 
decision. There is no argument about prejudice. Mr Sheppard asserted that delay has 



had a ''resultant impact" on the development corning forward. I see no evidence of that. 
RSOL did not appear. The personal condition may have had the effect Aldi said it 
would. 

Conclusion 

73. This permission is quashed. 
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	• 
	• 
	The turnovers set out in the trade diversion/impact table appear to have a wide range of origins, rather than a single empirical evidence base. S:>me appear to have been derived from a reta il impact assessment that supported a planning application dating back to 2010, oome are simply benchmark turnovers taken from nationally available salesdata, whilst finally othersare identified as ' Rap leysassumptions'. 9Jch an approach isnot in line w ith best practice and cannot be considered to be robust. The turnov
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	relationship to the available expenditure locally and are not representative of the actual performance of surrounding food stores. This is best illustrated by the fact that Table 6 suggests that the As::la store at Broadheath, Altrincham hasa turnover of rome £91m, which is greater than a ll of the convenience floorspace in Sl le town centre combined. Having regard to the size and location of thisAs::la store, we cannot believe that this is reflective of the current position. The local planning authority sh
	• A cumulative convenience goodsretail impact assessment has not been undertaken, despite Aldi having been granted planning permission fora re located foodstore in Altrincham Reta il Park earlier this year. 
	Finally, the submitted retail impact assessment givesno consideration to the proposed Udl food store at Altairand the trading effectsof both foodstoresin comb ination. Given that Ud l'scase is that both storescan trade alongside one another, it issurprising that the applicantshave not rought to demonstrate thisthrough their quantitative assessment, casting further doubt over this. 
	In summary, the submitted retail impact assessment hasnot been prepared in line with best practice and the convenience goodstumoversthat it is predicated upon have not been calculated on a consistent basis using empirical evidence. Accordingly, the applicant has not robustly demonstrated that the food store will not result in a 'significant adverse' impact upon the vitality and viability of surrounding centres. Compliance therefore cannot be demonstrated with the second part of Paragraph 89 of the NPPF. 
	Impact on Investment 
	The first part of Paragraph 89 of the NPPFconcernsthe impact of a proposa l on existing, committed and planned public and private investment in centres within the catchment area. In this case, Udl has revealed that there isa more sequentially preferable investment opportunity at the Alta irs::heme in Altrincham town centre. Accordingly, the local planning authority needs to carefully consider whether the granting of planning permission at George Richards Way could result in a 'significant adverse impact on 
	9Jmmary 
	In summary, Aldi are a key investor and employer in Trafford 'sexisting town centreswith in-centre stores in Urmston, 3retford and nearby Slle. They take a keen interest in out-of-centre food reta il development proposa lsand have particularconcemswith the robustnessofthe retail policy case being advanced by the joint applicantsfora dis::ount foodstore s::heme at George RichardsWay, Altrincham Retail Park. 
	The applicantshave identified the Altairsite in Altrincham town centre as being 'suitable ' and 'available' for the &:a le and form of convenience retail development that they intend to bring forward at George RichardsWay. However, their argument isthat thismore central site is not seq ue ntia lly preferable for Ud I as Ud I a loo intendsto deliver a store there in due course. This approach is entirely at oddswith the Mansfield judgment, which is clear that the identity of the end user is irrelevant when a 
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	Had two different retailers been involved with the two sitesconcemed, then clearly the vacant incentre opportunity would be prioritised by the Council in applying the sequential test. There can be no advantage given to Lidl simply because they have an interest in both sites. Accordingly, the George Richards Way proposal evidently failsthe sequential test and must be refused in line with the wording of Paragraph 90 of the NPPF. 
	In addition to this policy conflict, we have a loo raised concerns with the fact that the submitted retail impact assessment has not been prepared in line with best practice and the convenience goods turnovers it is predicated upon have not been calculated on a consistent basis, using empirical evidence. Accordingly, the applicant has not robustly demonstrated that the food store will not result in a 'significant adverse' impact upon the vitality and viability of SJrrounding centres. We have a loo questione
	I trust that you will take these representations into account in yourdetermination of this planning application. Siould you have any questions then please do not hesitate to contact me. 
	Yours sincerely 
	Figure
	Bnily Fbberts 
	Principal Aanner 
	01619564053 
	8nilly .roberts@3visonyoung .corn 
	For and on behalf of 
	GVA Grimley Limited t/a Avison Young 
	avisonyoung .co.uk 
	avisonyoung .co.uk 
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	Judgment 
	Judgment 
	MR JUSTICE OUSELEY: 
	MR JUSTICE OUSELEY: 
	1. 
	1. 
	1. 
	On 5 October 2015 Mansfield District Cmmcil, the Defendant, granted planning permission to Regal Sherwood Oaks Limited, RSOL, the Interested Party, for the development of a food store of 1,925 sq. ms. at Sherwood Oaks Business Park, which it owned. The intended occupier ofthe food store was Aldi. The Claimant is a property developer, an associated company ofwhich owns a site at Belvedere Street in Mansfield town centre. The site is also known as Stockwell Gate South. It has planning permission for retail, b

	2. 
	2. 
	The Claimant objected to RSOL's planning application on the grmmds that it would have a severe effect on the ability of its Belvedere Street site to attract investment, to which policy required a convenience store, such as that proposed, to be directed. Mansfield DC granted planning permission after consideration by its Planning Committee of an Officer's Report which recommended that permission be granted. It was granted subject to conditions, one ofwhich was intended to limit occupation ofthe store to Aldi

	3. 
	3. 
	The Claimant challenges the decision on the grounds that the District Cmmcil: 1) erred in its approach to the sequential test required by paragraph 24 ofthe National Planning Policy Framework, NPPF, by ignoring sites in Mansfield town centre because Aldi would not locate there in view ofthe nearby location of other existing or permitted Aldi stores; 2) imposed a condition personal to Aldi without considering relevant planning policy objections to such a condition; 3) failed to consider whether the proposal 



	The facts 
	The facts 
	4. 
	4. 
	4. 
	The application, as described in the form, is for a 1,925 sq. m. food store and associated facilities. The application does not state that it is an application for a store for Aldi, though RSOL never made any secret ofits intended occupier. Its site on the business park is out of centre, to the south east of Mansfield town centre by about 3 ½ miles, near the A617. Aldi operates another store at Nottingham Road about just under 1 mile south ofthe town centre; this store is very roughly of similar size to tha

	5. 
	5. 
	5. 
	Paragraph 23 ofthe NPPF, llllder the heading "Ensuring the Vitality of Town Centres" requires planning policies to be positive and to promote competitive town centres. In drawing up Local Plans, local planning authorities should: 

	• 
	• 
	• 
	''Recognise town centres as the heart of their communities and pursue policies to support their viability and vitality; ... 

	• 
	• 
	Promote competitive town centres that provide customer choice and a diverse retail offer. .. 

	• 
	• 
	Allocate a range of suitable sites to meet the scale and type of retail, leisure, commercial, office, tourism, cultural, community and residential development needed in town centres. It is important that [these] needs... are met in full... Our local planning authorities should therefore undertake an assessment of the need to expand town centres to ensure a sufficient supply of suitable sites; 

	• 
	• 
	Allocate appropriate edge of centre sites for main town centre uses that are well connected to the town centre where suitable and viable town centre sites are not available..." 




	Paragraph 24 is important because it contains the sequential test. 
	''24. Local planning authorities should apply a sequential test to planning applications for main town centre uses that are not in an existing centre and are not in accordance with an up-to-date Local Plan. They should require applications for main town centre uses to be located in Town Centres, then in edge of centre locations and only in suitable sites are not available should out ofcentre sites be considered ... applicants and local planning authorities should demonstrate flexibility on issues such as fo
	6. Paragraph 26 deals with impact: 
	''26. When assessing applications for retail, leisure and office 
	development outside of town centres, which are not in accordance with an up-to-date Local Plan, local planning authorities should require an impact assessment if the development is over a proportionate, locally set floor space threshold (if there is no locally set threshold, the default threshold is 2,500 sq m.)." 
	7. The assessment should cover impact on existing, committed and planned public and private investment in centres in the catchment area of the proposal and an assessment of the impact it would have on town centre vitality and viability. Paragraph 27 of the NPPF is important; it states that where an application fails to satisfy the sequential test 
	7. The assessment should cover impact on existing, committed and planned public and private investment in centres in the catchment area of the proposal and an assessment of the impact it would have on town centre vitality and viability. Paragraph 27 of the NPPF is important; it states that where an application fails to satisfy the sequential test 
	or is likely to have a significant adverse impact on one or more of the factors referred to, it should be refused. 

	8. As I have said, this proposal is for an out of centre site. There is no locally set threshold for impact assessment, so the NPPF default threshold was above the proposed size of store. It was not a site allocated for retail uses in any plan, old or up-to-date. The Development Plan includes the Mansfield District Local Plan 1998 saved policies. The emerging Local Plan was not given significant weight. Policy R6 is a policy saved from the 1988 Local Plan. 
	9. R6 states: 
	"Planning permission will be granted for retail developments .. outside existing centres ... llllless it can be clearly demonstrated that they would meet all ofthe following criteria ..
	-

	"1.There are not other suitable locations available in the first 
	instance within a defined centre or in the second instance at the 
	edge ofa defined centre; 
	2. 
	2. 
	2. 
	The development would not directly, or when considered with other developments, seriously affect the vitality and viability of any nearby centre; 

	3. 
	3. 
	The development will not prejudice any future investment in existing centres or the implementation ofLocal Plan policies .. " (The other criteria are immaterial.) 


	10. 
	10. 
	10. 
	It is convenient to note here policy R7 which relates to the relationship between the retail development and the character of the surrounding area, M16 which relates to movement and BEl which relates to design, which featured in the Report along with Policy R6 as policies with which the proposal complied. 

	11. 
	11. 
	Following the discussion with RSOL's planning consultant, the District Collllcil's Senior Development Control Officer sent her an email explaining what was required in carrying out of the sequential test and impact assessment in this case. It was crucial for the way in which the decision-making process developed. Tiris email said: 


	"Although the proposed retail store is intended to serve a five minute drive time catchment area which encompasses the Oak Tree District Centre, it would essentially fllllction as an out-ofcentre supermarket due to its location away from the district centre, and its position alongside the A617. Retail is a main town centre use and therefore should be located in-centre, and only be permitted in edge and out-of-centre locations where there are no in-centre sites available. 
	In relation to Aldi's current application at Leeming Lane South, it was agreed during pre-application discussions that the sequential assessment exercise would not need to include sites south of the Mansfield ring road/ A6191, as that area was 
	covered by the catchment area of the existing Aldi store on Nottingham Road. It was also considered llllrealistic that Aldi would operate a second store in such close proximity to the Nottingham Road store, and it would therefore be umeasonable to require a search for sites that would not make commercial sense for the operator. 
	It is considered that we would need to take the same, realistic, approach to their proposal, therefore it is accepted that the catchment area (shown in the plan that is attached to the letter dated 12/2/15) is suitable. The letter also refers to the two local centres that are located within the catchment area. It is considered that any potential sites in or on the edge of these centres should be covered by the sequential assessment, in order that it is robust. (At this stage it has not been considered which
	Finally, in relation to the impact test-whilst this not a formal requirement due to the size threshold, however the current Aldi application is supported by a proportionate assessment in order to help highlight that there would be no adverse impacts." 
	12. 
	12. 
	12. 
	The upshot of this approach, because of the second paragraph set out above, was that Mansfield town centre sites were excluded from consideration in the sequential test. This was not because the 5 minute drive time catchment area on the map extended into the town centre only a short way and not as far as the Claimant's site. It was because Aldi would not develop a store in Mansfield town centre where it would compete with Aldi's other nearby stores. In May 2015 RSOL's planning consultant submitted the Plann

	13. 
	13. 
	The Statement then described the sequential test which it had lllldertaken and why. It included the email, set out above. It said that Aldi had been flexible, looking at sites up to 25 percent below the minimum size for a store of 1,925 sq. ms. It described this as considerable flexibility "given that the proposals as submitted are consistent with Aldi 's standard store format and business model". The areas of search were described, but it is not the areas which were examined which are contentious, nor the 

	14. 
	14. 
	The contentious part is the indisputable fact that the area of search and sites examined did not cover Mansfield town centre sites including the Claimant's site. This was 


	because to the north and south, in quite close proximity as described, there was an 
	existing and a permitted Aldi store already. A further one in the town centre would not 
	fit Aldi's commercial model, competing with its own trade in those stores. 
	15. 
	15. 
	15. 
	The Statement also explained that no impact assessment had been carried out, because none was required for a proposal below 2,500 sq.ms. according to NPPF [26] and no locally set threshold required one for a 1,925 sq ..m. proposal. 

	16. 
	16. 
	Shortly before the Officer's Report was prepared, the Claimant submitted the short objection to which I have already referred in paragraph 2. 

	17. 
	17. 
	The Officer's Report itself was informed by a document entitled "Planning Policy Observations", an internal policy analysis which was very largely adopted in the Officer's Report itself One part however was not taken forward, which said, after dealing with a short term quantitative need -now reduced by the Leeming Lane South permission for an Aldi store: 


	"It is not considered that this store would have an impact on the committed floor space at Stockwell Gate South due to its distance and the presence of the existing Aldi store at Nottingham Road" 
	''Tbis store" is the store proposed at Sherwood Oaks Business Park. 
	18. The Officer's Report was made public before the Committee considered the application on 23 September 2015. Its publication led to the Claimant making further objections on 22 and 23 September. These were reported orally in summary form to the Committee, along with the objection of another body supporting town centre regeneration. The Claimant's representations of22 September objected to the use of a 5 minute drive time catchment area for the selection of areas for sequential testing, (and an inaccurate 

	The Officer's Report and the decision 
	The Officer's Report and the decision 
	19. The Officer's Report described the proposal accurately in its heading but added, in the body of the text to the accurate language used in the heading, that the proposal was for an Aldi food store. The Report conveyed, barely needing to summarise them, the points from the Claimant's first letter of objection. The relevant Mansfield District Local Plan 1998 Saved Policies were set out in summary form. This summary referred to the sequential test in Policy R6 criterion 1, but made no reference to criteria 
	19. The Officer's Report described the proposal accurately in its heading but added, in the body of the text to the accurate language used in the heading, that the proposal was for an Aldi food store. The Report conveyed, barely needing to summarise them, the points from the Claimant's first letter of objection. The relevant Mansfield District Local Plan 1998 Saved Policies were set out in summary form. This summary referred to the sequential test in Policy R6 criterion 1, but made no reference to criteria 
	referred to the three other saved policies which I have already noted. It then said "as the policies are in accordance with the NPPF they should be afforded considerable weight." It referred to a study of 2011 and an addendum of 2014 both commissioned by the District Cmmcil, which formed part of the evidence base for the emerging Local Plan and were material considerations for this planning decision. 

	20. 
	20. 
	20. 
	The 2011 study had recommended that Stockwell Gate South include provision for a convenience/food store to meet the current qualitative shortfall in the town centre. The 2014 addendum said that by 2021 there would be a modest quantitative need for convenience floor space ifthe committed space were built; the need would arise earlier ifno site were developed on Stockwell Gate South or on one other site (not in Mansfield town centre). The addendum recommended that any additional provision should be concentrat

	21. 
	21. 
	The Officer's Report commented that there was a quantitative need up to 2017 for 1,500 sq. m. ofconvenience floor space but the Aldi permitted at Leeming Lane South would absorb much of that capacity, while also meeting a qualitative need in the north of the District. But that would still leave a lack of convenience floor space in the town centre, as a qualitative rather than quantitative need. 

	22. 
	22. 
	The Report continued, saying that as the application site was out of centre, a sequential assessment had to be carried out. The Report referred to the agreement that the exercise did not need to include sites covered by the catchment areas of the existing store on Nottingham Road or the recently permitted store at Leeming Lane South, to the south and north respectively of Mansfield town centre, because it was "umealistic that Aldi would operate a store in close proximity to these existing and committed stor

	23. 
	23. 
	The Report noted the centres and sites considered, and the reasons why they were not suitable. In order to be suitable for Aldi, sites needed to be at least 0.6 ha in size. The applicant was thought to have been fairly flexible in terms of more central sites, and in format and scale by looking for sites 'Which are slightly smaller than the application site". Aldi's reasoning for not being more flexible was based on Tesco Stores Limited v Dundee City Council, (dealt with below), set out in the Planning and R

	24. 
	24. 
	The conclusion reads as follows: 


	"It is considered that the sequential assessment cani.ed out by the applicant meets the requirements of paragraph 24 of the NPPF and the conclusion that none of the sequentially preferable sites would meet the requirements of this proposal is accepted. 
	Although the proposal is below the size threshold for requiring 
	an impact assessment, the applicant has submitted a proportional 
	impact assessment and this has demonstrated that the proposed 
	store would not have a significant adverse impact upon the 
	vitality and viability of nearby District/Local Centres. As such 
	the principle of retail development at the site is accepted. It is 
	considered that the sitting, scale, appearance and layout of the 
	proposed development would not be harmful to the visual 
	appearance of the surrmmding area. Car parking and access 
	arrangements are considered to be acceptable. The proposal is 
	considered to accord with Saved Policies R6, R7, BEl and M16 
	[29/09/20017] ofthe adopted Mansfield District Local Plan. It is 
	therefore considered that there are no adverse impacts of 
	granting planning permission what would significantly 
	demonstrably outweigh the benefits of this development when 
	assessed against the Framework." 
	25. 
	25. 
	25. 
	The reference to "a proportional impact assessment" is something of a mystery. There was no separate document from the applicant beyond the Planning and Retail Statement. The Planning and Retail Statement is silent about impact, whether on town centre or on any nearby district or local centres. It deals with a sequential test for those other centres but that is all. Indeed, the Report specifically explains why no impact assessment is being done at all. It repeats a comment in the pre-discussion email about 

	26. 
	26. 
	The Officer's speaking note for the meeting, which was read out, said that the application proposed "a 1,925 square metres Aldi food store .... " The note summarised the more elaborate grmmds of objection received from the Claimant. It explained the sequential test as agreed at the pre-application stage, notably that the search area would not cover the catchment area of Aldi' s existing and committed stores. The Officer specifically addressed objections to the methodology used in defining the area for the s

	27. 
	27. 
	The size ofthe store was less than the threshold set out in the NPPF and so no impact assessment was considered necessary. 

	28. 
	28. 
	It added, what was not in the written report, that there should be a personal condition tying occupation to Aldi by requiring that ''the permission shall enure for the benefit of Aldi and no other retailer on the basis that the recommendation is based on the application and taking into accmmt the specific commercial considerations of the potential operator". The agent had confirmed that Aldi was tied into a contract to take this site and that if this condition were imposed, it was likely to withdraw from th

	29. 
	29. 
	The applicant's planning consultants made representations about the proposed condition shortly before the meeting. The terms of that objection are instructive in relation to the principal issue argued on behalf ofthe Claimant. It said: 


	"I've had a think about this, and a personal permission seems onerous; are you suggesting that ifthe site were occupied by any other discount food retailer that you would be refusing planning permission? 
	I can confirm that the store will be occupied by Aldi. However, we do not consider that a personal permission in this regard would satisfy the tests set out at paragraph 203 and 206 of the NPPF. We do not consider it to be reasonable or necessary for a condition to be attached stating that the store can only be occupied by Aldi. This would imply that the LPA consider that the proposal would be mrncceptable if the store were to be occupied by an alternative food retailer which would clearly not be the case."
	The objection also said that the restrictions on floor space, and the design, should offer sufficient comfort. The store had been specifically designed to Aldi 's requirements. The District Cmmcil was of the view that, because of the weight given to Aldi's business requirements and in particular in relation to the way the sequential test was carried out, the permission should be solely for their benefit. So a condition was to be imposed stating that the development "shall ensure [sic] for the benefit of Ald
	Tesco Stores Limited v Dundee City Council 
	30. 
	30. 
	30. 
	Before turning to the submissions, I need to set out parts ofthe decision ofthe Supreme Court in Tesco Store Limited v Dundee City Council [2012] UKSC 13, [2012] 2 P&CR 9, because the District Council's llllderstanding ofit was critical to its approach. Tesco challenged the grant of planning permission for a supermarket on a large industrial estate out of centre. The City Collllcil had had to consider whether such a store met criteria in the Development Plan, the first ofwhich was that ''no suitable site is

	31. 
	31. 
	Lord Reed, with whom the other Justices agreed, said at paragraph 24 that he accepted, subject to a qualification, that the City Collllcil's approach was correct that "suitable" meant "suitable for the development proposed by the applicant" rather than "suitable for meeting identified deficiencies in retail provision in the area". He concluded that that was the natural reading of the policies. It seems to me that his reasoning in 


	paragraphs 25 to 27 is related very much to the control ofdevelopment at the application 
	stage. Hence the focus of "suitability" on that which was applied for. He then referred 
	to the qualification and paragraph 28 is important: 
	"28. I said earlier that it was necessary to qualify the statement that the Director and the respondents proceeded, and were correct to proceed, on the basis that "suitable" meant "suitable for the development proposed by the applicant". As paragraph 13 of NPPG 8 makes clear, the application of the sequential approach requires flexibility and realism from developers and retailers as well as planning authorities. The need for flexibility and realism reflects an inbuilt difficulty about the sequential approac
	Teesside Development Corporation, Exp William Morrison Supermarket pie and Redcar and Cleveland BC [1998] JPL23, 43, to refuse an out-of-centre planning consent on the ground that an admittedly smaller site is available within the town centre may be to take an entirely inappropriate business decision on behalf of the developer. The guidance seeks to address this problem. It advises that developers and retailers should have regard to the circumstances of the particular town centre when preparing their propos
	29. It follows from the foregoing that it would be an oversimplification to say that the characteristics of the proposed development, such as its scale, are necessarily definitive for the purposes ofthe sequential test. That statement has to be qualified to the extent that the applicant is expected to have prepared his proposals in accordance with the recommended approach: he is, for example, expected to have had regard to the circumstances of the particular town centre, to have given consideration to the 
	UK GmbH v Scottish Ministers [2006] CSOH 165, para 14, whether an alternative site is suitable for the proposed development, not whether the proposed development can be altered or reduced so that it can be made to fit an alternative site." 
	32. Lord Hope joined in rejecting Tesco's submissions and in particular the contention that the City Cmmcil's approach would rob the sequential approach ofall its force. He said [at37] 
	"It is the proposal for which the developer seeks permission that has to be considered when the question is asked whether no site is suitable within or on the edge ofthe town centre." 
	33. The whole purpose of the exercise is directed to what the developer was proposing not to some other proposal which the planning authority might seek to substitute for it which is for something less than that sought by the developer. He concluded in paragraph 38 that the context ofthe phrase indicated: 
	"38 ... Here too the context indicates that the issue of suitability is directed to the developer's proposals, not some alternative scheme which might be suggested by the planning authority. I do not think that this is in the least surprising, as developments of this kind are generated by the developer's assessment of the market that he seeks to serve. If they do not meet the sequential approach criteria, bearing in mind the need for flexibility and realism to which Lord Reed refers in para 28, above, they 

	Ground 1: the application of the sequential test 
	Ground 1: the application of the sequential test 
	34. Mr Kolinsky QC for the Claimants submitted that the District Council had misunderstood Tesco v Dundee; he did not contend that that decision was inapplicable to English planning policy. Mansfield town centre could not be ignored because a proposed operator was not prepared to compete with its own stores. This would frustrate 
	[24] ofthe NPPF.11 failed to apply the requirement for flexibility with which Lord Reed qualified the meaning of "suitable" as "suitable for the development proposed by the applicant." Mr Sheppard for the District Cmmcil submitted that the Cmmcil had correctly understood and applied Tesco v Dundee, and especially [28] and [38]. It had focused on the commercial requirements of the proposed operator; and there was no point in asking it to look at sites which were not commercially suitable for the development 
	35. I have no doubt but that Mr Kolinsky's essential argument is correct, for a variety of reasons. In my judgment, "suitable" and "available" generally mean "suitable" and 
	"available" for the broad type of development which is proposed in the application by approximate size, type, and range of goods. This incorporates the requirement for flexibility in [24] NPPF, and excludes, generally, the identity and personal or corporate attitudes of an individual retailer. The area and sites covered by the sequential test search should not vary from applicant to applicant according to their identity, but from application to application based on their content. Nothing in Tesco v Dundee C
	36. 
	36. 
	36. 
	I shall approach this first by construing the NPPF, without considering Tesco v Dundee City Council because the language of the Scottish policies is to some extent different, and it did not consider the language of the English policies relevant to this case. First, although the language of "suitable" and "available" features in both the plan-making policy in [23] NPPF and in the development control policy in [24] NPPF, it is inevitable that their focus will be different at the two stages. But there is a sen

	37. 
	37. 
	Second, and related, NPPF [24] positively ''requires" retail investment in the first place to locate in town centres rather than elsewhere. Its thrust is rather more emphatic than policies which advise developers and retailers to have regard to the circumstances of town centres, as in Tesco v Dundee [28]. It is the purpose of the planning system to control development, that is to permit, prevent, encourage, inhibit or limit and condition it, so that the individual private or commercial interest and the broa

	38. 
	38. 
	Third, and of critical importance here, still less can it be interpreted as envisaging that the requirement or preferences of an individual retailer's trading style, commercial attitudes, site preferences, competitive preferences whether against itself or greater competition should dictate what sites are "suitable" or "available" subject only to a degree of flexibility. NPPF [23] and [24] are simply not couched in terms of an individual retailer's corporate requirements or limitations. That would be the ant

	39. 
	39. 
	Any alternative approach would reduce the sequential test to one of the individual operator's preference, with the suitability of centres, sites and their availability varying 


	from applicant to applicant each proposing the same broad type or even identical form 
	of development. This case illustrates just why on the proper interpretation of NPPF 
	[24], the identity of the applicant or proposed occupier is generally irrelevant. Even if 
	the applicant had been Aldi, or ifthe application had been for a store to be occupied by 
	Aldi, with an occupancy condition envisaged from the outset, the town centre would 
	have been wrongly excluded from the search area on the basis of Aldi's particular 
	corporate, commercial position or style. Any other approach would make nonsense of 
	the sequential test to the advantage of an operator well-represented in the area, or one 
	reluctant to compete with certain other retailers, however sensible that reluctance might 
	be commercially. The applicant may not be a retailer; it may or may not have an 
	operator identified, or one may be signed up or interested but the identity ofwhich it is 
	not yet willing to disclose. It would have to go through the full sequential test, and then 
	obtain its retailer; but were the application made with retailer in tow, the test would be 
	different. And were a retailer later signed up, it could require a different sequential test 
	for the same application or a repeated application for the same development at the same 
	site. That is not the intention ofNPPF [24] or any sensible application ofthe sequential 
	test. 
	40. 
	40. 
	40. 
	In this instance, Mr Sheppard accepted, on instructions, that had the proposed operator been a retailer other than Aldi, say Lidl, or llllknown or, as happens, not revealed, the sequential test would have had to cover Mansfield town centre. The forthright comment by RSOL's planning consultant on the proposed personal condition, set out above, is directly in point. Any other operator might well have failed the sequential test, and would have been refused permission. But Aldi lllliquely, because ofits existin

	41. 
	41. 
	This is not solved by the imposition at the end of the process of a condition restricting occupation to a particular retailer. That may be necessary for consistency of approach but it would reinforce the error of approach; instructively though it was opposed here by Aldi which had benefited from an approach llllique to Aldi. The town centre remains where development is required; the out ofcentre development may inhibit or prevent a store corning forward in the town centre, and draw away town centre trade, t

	42. 
	42. 
	Fourth, there is a further reason why the identity ofthe applicant, as opposed to the sort of development it proposes, is not generally relevant to the sequential test. The sequential test in the NPPF is not just one of suitability; it covers availability: "only if suitable sites are not available, should out of centre sites be considered." A town centre site may be owned by a retailer already, to use itself for retailing, who is not going to make it available to another retailer. It is plainly available fo


	to a particular retailer but must mean available for the type of retail use for which permission is sought. 
	43. 
	43. 
	43. 
	I have referred to the general irrelevance of the identity of the applicant or proposed occupier to the application ofthe sequential test in [24] NPPF. I do so because there are instances where identity may matter, notably where the town needs representation by different retailers, or where town centre sites are being hoarded by developers/ retailers who refuse to develop them, but also refuse to sell them. Extension applications are also a good example ofa type ofdevelopment which gives rise to problems fo

	44. 
	44. 
	I delayed the handing down ofthis judgment so that I could consider the judgrnent of the Court ofAppeal in Warners Retails (Aioreton) Ltd v Cotswold District Council and others [2016] EWCA Civ 606, handed down on 24 June 2016 and on which I told the parties I was prepared to receive brief submissions. The first instance decision and the fact ofthe appeal had been referred to before me. This case also related to the sequential test in [24] NPPF and Tesco v Dundee, though it also considered the Planning Pract

	45. 
	45. 
	45. 
	Nothing in it causes me to alter the judgment I had reached; and in particular nothing in paragraph 45 on Tesco v Dundee. I note the comment by Lindblom LJ in [31], in interpreting the 2009 PPG point that sites "should not be rejected on the strength of" 'the self-imposed requirements or preferences of a single operator .... '. Otherwise, the sequential approach would likely become a merely self-fulfilling activity, divorced from the public interest." He added that the PPG also made it clear that the develo

	[24] depended on the facts and circumstances of a particular case, was broadly supportive ofthe Defendant's submissions in relation to the question ofwhat constituted a 'suitable' site in the instant case;[30]. That may be so, but is of no assistance to him here. The town centre was not rejected because of some issue over format and scale, but over its location in relation to Aldi stores. 

	46. 
	46. 
	I now turn to whether what I have said requires modification in the light of Tesco v Dundee City Council. I do not consider that the approaches are inconsistent at all, though the differences in the language of the policies but not in broad intent, require the English policies to be considered separately, and could lead to a different result. First, even on the narrowest view ofwhat Lord Reed said, suitability is to be determined by reference to the development proposed by the applicant. The applicant propo


	1925 sq.m. food store. It was not a food store for occupation by Aldi; Aldi was not the applicant. The sequential site search ought to have included sites where such a store could go. The town centre was not excluded because ofthe inevitably precisely drawn line to represent the inherently imprecise and debateable five-minute off-peak drive time. It was excluded because it made no sense for Aldi to develop a store which would draw trade from two of its own stores so close by. There was no justification for 
	47. 
	47. 
	47. 
	Second, the Supreme Court was not addressing the meaning of"suitable" with this sort of issue in mind. It intended the focus to be on the development proposed. It did not deal with and cannot have meant to cover all aspects of the role of the identity of the applicant or its proposed operator by the phrase "suitable for the development proposed by the applicant", or by its other comments. The Supreme Court cannot have intended that the identity ofthe applicant or proposed operator, and the commercial requir

	48. 
	48. 
	What the Supreme Court rejected was Tesco's argument about the role of need; there is no conflict between that and this judgrnent. \Vhat requires qualification in this context is the alternative construction, which it accepted in the context ofthe issues in that case. But it cannot have supposed that this alternative construction, accepted by way of contrast with the one it rejected, left no issues llllcovered, all to be dealt with llllder the rubric of the "development proposed by the applicant", qualified

	49. 
	49. 
	This first ground succeeds. The District Collllcil has misinterpreted NPPF 24, and the necessary sequential test has not been cani.ed out and considered. A material factor has not been taken into account. 


	Ground 2: the personal condition 
	Ground 2: the personal condition 
	50. 
	50. 
	50. 
	The justification for condition 20, that the permission should enure only for Aldi's benefit, makes sense, and indeed follows logically from the way in which the sequential test was carried out. Once it was accepted that the area covered by the sequential test would have been different for any other retailer, such a condition might even have been necessary. Indeed, the policy warnings against such a condition suggest that an approach to the sequential test which necessitates it, cannot be right. Of course, 

	51. 
	51. 
	But Mr Kolinsky's point is a little different: it is that there are policy warnings against such a condition, which were not placed before the Committee, and if they had been, 


	the Committee might have decided that they could not impose it, and so, in the light of 
	the way in which the sequential test had been carried out, could not grant permission. 
	The relevant policy guidance is in the 2014 Planning Practice Guidance of the 
	Department of Communities and Local Government. Such personal conditions were 
	"rarely appropriate". An instance of where it could exceptionally be appropriate was 
	where certain people or groups ofpeople would benefit, such as agricultural workers. 
	But the grant of permission for a permanent building on the basis of an individual's 
	personal circumstances would "scarcely ever be justified." A condition limiting the 
	benefit ofthe permission to a company would be inappropriate because its shares could 
	be transferred without affecting the legal personality of the company. 
	52. 
	52. 
	52. 
	Mr Sheppard submitted that, although there had been no reference to this guidance, the condition itself was not lllllawful, since it reasonably related to the development, and served a planning purpose. Members had received training in the use of conditions and should be assumed, in the absence of contrary evidence, to understand the difficulties with personal conditions without the need for specific advice. 

	53. 
	53. 
	I accept that the condition is not itselflllllawful, at least not for the purpose for which it was imposed. I can see that a condition related to Aldi is not affected by the fact that shares in it may change hands, and the objection that the occupier, while retaining the corporate name and legal personality, could become something quite different as a business, has less force than it might for a small company. But the other strictures against such a personal/corporate condition in relation to a personal con

	54. 
	54. 
	I cannot accept that the Committee were aware ofthe Guidance on their aspect through training, in the absence of specific evidence to that effect. This is not just because this is not a very common point, but also because the evidence produced by the District Collllcil did not show that their training had covered this particular aspect ofconditions, and nothing more was forthcoming despite requests. In my judgment this Guidance was a material factor, not taken into accollllt in the decision. I am not sure t

	55. 
	55. 
	I add, although not the argument raised, that the condition does not in fact restrict occupation to Aldi; it restricts the enuring of benefit to Aldi and to no other retailer. This is odd, since the benefit of the permission in the first place will enure to the applicant, and benefit may enure thereafter to Aldi plus any lessor of the site. Tiris would contravene the restriction to Aldi, but not the requirement that no other retailer benefit. So the condition is meant to be read as requiring the benefit to 



	Ground 3: accordance with the development plan, and the assessment of impact 
	Ground 3: accordance with the development plan, and the assessment of impact 
	56. Criteria two and three to Policy R6 ofthe Local Plan, part ofthe statutory Development Plan, applied to out ofcentre retail proposals: the viability and vitality ofnearby centres should be not seriously affected, and the proposal should not affect future investment in existing centres. The Report had concluded that Policy R6 was in accordance with 
	the NPPF and should be accorded considerable weight, and that the proposal accorded with the Development Plan. 
	57. 
	57. 
	57. 
	Yet, Mr Kolinsky submitted, these two criteria were not considered in the Officer's Report or at the meeting. They were relevant to whether the proposal did accord with the policy or the Development Plan, and by s38( 6) of the Planning and Compulsory Purchase Act 2004, the decision had to be made in accordance with the Development Plan unless material considerations indicated otherwise. The subject matter of the criteria were also material considerations in their own right. 

	58. 
	58. 
	Mr Sheppard endeavoured to rely on the passage in the conclusions related to a ''proportional assessment" of the impact on district and local centres having been cani.ed out by the applicant. But for the reasons already given, this passage in the conclusions is simply incorrect; no such assessment was ever carried out. And it did not even suggest that an assessment had been carried out in relation to the town centre, a sub-regional centre. 

	59. 
	59. 
	His main submission was that the NPPF, in [26] had superseded those criteria, so that in that respect R6 was out of date, and those criteria should be given minimal weight. The comments in the Report about consistency with the NPPF related to the part of R6 summarised in the Report, and the reason the proposal accorded with the development plan was because there was no compliance with the first criteria, while minimal weight was given to the remaining two criteria. 

	60. 
	60. 
	There is not much which is correct about that approach in law. The starting point for any application is whether it accords with the development plan. The NPPF is a material consideration, which may indicate a conclusion otherwise than one which accords with the development plan. An out of date policy or part of a policy, is still part of the development plan, in relation to which a decision is still required as to whether the proposal accords with it. It is possible, if a proposal does not accord with the 

	61. 
	61. 
	Here, leaving aside the breach of the development plan and NPPF in relation to the sequential test, the proposal may or may not have been judged to accord with the second and third criteria of R6, since they were not referred to in the Report. I note that the criteria do not as such require an assessment; they require a judgment about issues which would normally require an assessment llllless the answer was clear enough without it. An accurate report would have said that it was not known whether the proposa

	62. 
	62. 
	The fact that at least one of the criteria, that relating to viability and vitality, had been superseded by the NPPF, did not affect the question of whether the proposal accorded with the development plan; it affected the weight to be given to the outcome of that 


	exercise. The fact that the NPPF did not require an assessment of the impact on vitality and viability is not relevant to the interpretation of the development plan. The NPPF is not a tool for the interpretation of a development plan or at least of one which has not been cast in the light of its guidance. In reality, the District Cmmcil considered the weight to be given to the policy at the wrong stage. 
	63. 
	63. 
	63. 
	By itself, such an error may not require the quashing of the decision, since had the correct analysis been followed, and had the answer been that the proposal failed to accord with the development plan on account ofa breach ofthose two criteria, it is clear enough that the Report would have recommended that little weight be given to that noncompliance, and greater weight to the fact that it complied, as was thought, with the up to date, NPPF compliant, parts of the development plan. Again ifthat is how mat

	64. 
	64. 
	The NPPF does not however on its face make the issues raised by the two criteria immaterial simply because no assessment is required. It is removing the burden ofdoing a proper, researched assessment. The issue may still be relevant, though the threshold must reflect an NPPF view that adverse impact is unlikely below the default threshold unless a local authority has decided that a lower threshold is relevant. 

	65. 
	65. 
	The issues were however of clear relevance here in view of what the District Cmmcil must or ought to have appreciated was an mrnsual approach to the sequential test, and one which excluded the town centre of Mansfield where there was a qualitative need at least for a food store and where it had been advised, in reports it had commissioned, food stores should be encouraged. The effect which the proposal would have on that hoped for investment, directly related to the vitality and viability of the town centre

	66. 
	66. 
	It is possible that there was some brief Officer analysis of the position which led to the conclusion in the Planning Policy Observations, not carried forward into the Report, to the effect that no adverse effect was likely, because ofthe relationship of the proposals to the town centre and the Aldi Nottingham Road store. The fact that some thought must have been given to the issue is also supported by the reason for condition restricting the floor space which can be used for the sale of comparison goods, s

	67. 
	67. 
	But I cannot accept that the Committee considered the issue. I accept that they would have appreciated the significance of the location of the proposal, further from the town centre than Nottingham Road, so that the trade drawn to Aldi from the proposal's catchment area, lying as it did largely to the south ofthe town centre, may well come from trade which was already lost to Aldi Nottingham Road. There would clearly be a considerable overlap in catchment areas between Nottingham Road and the proposal. But 


	I do not know how the issue would have been appraised at a broad brush level, but it was for the Committee to think about it. Thinking about comparison trade is not the same as showing consideration of convenience trade, and especially in the light ofwhat the Council's consultants had advised. The issue was a material factor not considered by the decision-maker. 
	68. 
	68. 
	68. 
	They were deflected from it by the NPPF not requiring a formal assessment. But the way the sequential test was carried out, even were it right, made it more likely that an assessment ofimpact on the town centre, and on the likelihood of a food store coming to it, was material. Even without that approach, the effect of the proposal on that point was material in view of the earlier and recent consultant report, and the lack of quantitative need, while the qualitative need remained. And indeed the criteria of 

	69. 
	69. 
	Accordingly, the decision is in legal error on this grmmd as well. 




	Ground 4: the Claimant's version of the proposal's catchment area was not considered 
	Ground 4: the Claimant's version of the proposal's catchment area was not considered 
	70. Mr Kolinsky put this point forward as tentatively as it deserved. He said that the Committee had failed to consider the Claimant's last minute version of a five minute drive time, which showed the catchment area of the proposal covering all of Mansfield town centre, and not just nibbling at it. The Committee was told of this last minute point. It reached no conclusion about it. But the precise edge ofthe catchment area was not material to the decision on the sequential test, or to the need for an impact
	Delay 
	71. 
	71. 
	71. 
	Mr Sheppard submitted that the application had not been lodged promptly, and, since the grmmds of challenge had arisen at the time ofthe resolution to grant permission on 23 September 2015, the application should have been lodged earlier than the last week of the now six week period for lodging judicial review proceedings from the actual grant ofpermission on 5 November 2015. 

	72. 
	72. 
	I do not accept that contention. I do not propose to resolve the question of whether a promptness requirement applies even with the six-week period. \Vhen such a period was commonly imposed by the courts it was as the requirement of promptness itself Although the resolution can be challenged, it is well established that precisely the same grmmds can be raised in a challenge to the actual grant of permission. Time nms from that. The newly tnmcated period for lodging the application reflects a desire for prom


	had a ''resultant impact" on the development corning forward. I see no evidence ofthat. 
	RSOL did not appear. The personal condition may have had the effect Aldi said it 
	would. 
	Conclusion 
	73. This permission is quashed. 







