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SCHEDULE 5 

SPECIAL CONDITIONS — ENVIRONMENTAL SERVICES 

Part 1 - Definitions

1 

11 

Definltions 

In these Envuronmental Servuces SpeCIal Gondmons, words and sxpressuons shall have the 

meamng glven in Schedule 1 of this Agreement or In the Envn’onrnental Semces 
Specmcatton



2 

2.1 

2.2 

Part 2 - Mobilisafion 

Mobilisatinn 

Subject to paragraph 2.3.1he Service Provider shall notify to the Council, in writing, not later 

than seven (7) Business Days prior to the Service Commencement Date (or such later date 
as specified in the Mobilisation Plan) that all of the following have been effected: 

(a) 

(b) 

(0) 

(d) 

(6) 

all statutory notifications have been made and Necessary Consents obtained, to the 
extent required by law, to enable the Service Provider to commence or procure the 
commencement of the Environmental Services; 

the Service Provider has demonstrated To the Council's reasonable satisfaction that 

its Contact Centre is fully integrated with the CRM System: 

the Contact Centre which the Service Provider is required to operate and maintain 
and the Management information System are operational and capable of performing 
the functions required of them pursuant to the Environmental Services Specification 
(to the extent necessary for the Service Provider to properly commence performance 
of the Environmental Services); 

there are sufficient vehicles, Equipment, plant, stock, personnel, office space and 
storage space including as set out in the Method Statements to permit the Service 
Provider to comply with the Service Provider's obligations under this Agreement (to 
the extent necessary for the Sen/ice Provider to properly commence performance of 
the Environmental Services): and 

1he requirements in paragraph 2.2 have been met. 

Subject to paragraph 2.3, prior to the Service Commencement Date (or such later date as 
specified in the Mobilisafion Plan) the Service Provider shall have: 

(a) 

(b) 

(C) 

(d) 

(e) 

(f) 

(g) 

established an office within the Council Area; 

provided the Council with the Assets and Equipment Register, 

entered into its sub-contracts with all Key Sub-Contractors to the extent not entered 
into by the Agreement Date and provided the Council with an executed Collateral 
Warranty in relation to each Key Sub-Contractor; 

appointed the Key Staff (who shall have shadowed their equivalent Council counter- 
parts for a sufficient period to ensure appropriate knowledge transfer) and notified the 
Council of the same; 

taken all steps necessary to prepare for taking possession of the Depot on the 
Service Commencement Date; 

made all statutory notifications and obtained all Necessary Consents, to the extent 

required by Law, so that the Service Provider is able to commence or procure the 
commencement of the Environmental Services; 

ensured that all Transferring Employees have received appropriate induction training; 
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(h) established an operational Contact Centre that Is capable of perfon'nlng the functions 

set out In the EnVIronrnentaI Sen/Ices Speclflcatlon so that the Servuce Provxder Is 

properly able to commence the performance of the Enwronmental Semces; 

(1) appoxnted those persons who are to be the representatives of the Semce Provnder on 
the Partnership Board and notified the Councxl of the same. and 

0) taken delwery of the Initial Transferring Assets and stock from the Council, and 

(k) made arrangements to take custody of all keys, security fobs, secunty codes and 
equipment to allow access to provnde the Waste Collection Servnces, as described In 
the Envnronmental Sennces Specxfxcatlon 

Notvsnthstandlng the provnsnons of paragraphs 2.1 and 2.2. In relation to actIVItles which are 
not reqmred under the Moblllsatlon Plan to be completed prlor to the SerVIce Commencement 
Date, the Sen/Ice PrOVIder shall complete all actions reqmred by the Moblhsaflon Plan by the 

date specmed In the Mobmsatlon Plan



3 

3.1 

3.2 

5.1 

6.1 

6.2 

7.1 

7.2 

Part 3 - Waste Collection Service 

Volume and Composition of Contract Waste 

The Council shall in no circumstances be liable to the Service Provider for any consequential, 
economic or financial loss of any kind whatsoever which the Service Provider sustains in 

consequence of any failure on the Council's part to make available for Collection the Volume 
of waste anticipated by The Service Provider or in any failure by the Service Provider to 

generate its anticipated level of remuneration underthis Agreement. 

The Council gives no warranty or undertaking as to the volume or composition of Contract 
Waste, and nor shall the Council be liable to the Service Provider in respect of any Hazardous 
or other materials contained in Contract Waste. 

Re-sale of material 

The Service Provider shall' ensure that no 'F’ersonnel' or any person connected with the 
Service removes material from the Contract Waste for the purpose of resale ortheir own use. 

Ownership and risk in relation to Contract Waste‘ 

As between the Service Provider and the Council, all Contract Waste collected by the Service 
Provider shall thereupon become and be deemed to be acquired by and in the ownership and 
at the risk of the Service Provider who shall take full responsibility for it and shall handle and 
dispose of such Contract Waste in accordance with the ten-ns of this Agreement. 

Households 

The Service Provider shall during the Service Period collect Contract Waste from all 

Households and Service Users, and accept Contract Waste otherwise made available to it, in 
each case pursuant to this Agreement, which for the avoidance of doubt shall include any 
Contract Waste in, at or on the Environmental Depot at the Service Commencement Date. 

The Service Provider shall provide the Household Waste Collection Services in relation to all 
Households regardless of any change in the number of Households during the Service 
Period, and the Change Control Procedure shall not apply to any such changes. 

Regulations and Duty of Care 

The Service Provider shall provide the Waste Collection Services in a manner which enables 
the Council to comply with the requirements of: 

(a) the Waste (England and Wales) Regulations 2011; 

(b) the Waste (England and Wales)(Amendment) Regulations 2012; 

(c) section 54 of the Environmental Protection Act 1990; and 

(d) section 45 of the Environmental Protection Act 1990. 

In providing the Environmental Services, the Service Provider shall comply with the 

Environmental Protection Act 1990 and the Environmental Protection (Duty of Care) 

Regulations 1991, 
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8 Commercial Waste Collection Service 

8 1 The Servxce Prowder shall 

(a) provxde the Commerce! Waste Collection Sen/Ice In accordance With any Instructions 
the Council gives In relation to- 

(I) the minimum fee t hch Commermal Waste Cusomters may be charged (but 
only where necessary to ensure that the Councu's waste disposal costs are 
covered by the charges); and 

(11) any matter where the Councll considers the Instructlons are necessary 

because the Servnce Provxder IS In breach of Its obllgatlons or Is behaving In a 
manner which may bring the Commercua! Waste Busxness Into dlsrepute, 

(b) be responsible for arranglng (at Its own cost) for dlSpOSEI of Recyclable Matenals 
denvecl from Commercial Waste, 

(0) only prowde the Commermal Waste Collectlon Services to Commermal Waste 
Customers approved by the Councnl; 

(d) provnde the Commercial Waste Collectlon Sen/Ice to Commercial Waste Customers 
only on terms Wthh are the same or substantially the same as the standard terms 
and conditions approved In writing by the Councnl from time to time; 

(a) take all necessary steps to ensure that In provndlng the Commerolai Waste Collection 
Servtce the Serwce Provnder enables the Cannon] to meet all of Its obllgaflons under 
each contract t hh a CommerCIal Waste Customer; 
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0 (f) comply wflh Invoxcmg and accountlng procedures as reqmred by the Councnl; 

(9) not offer credlt to customers Without the prior written consent of the Council, 

(11) malntaln sufilclent stocks, vehicles and Equ1pment to meet all demand from 
Gommercnal Waste Customers; 

(I) pay all thud party suppliers promptly In accordance With the terms of supply agreed 

WIth them and not enter Into any arrangement or agreement to factor, charge or 
otherWIse deal with the debts of ihe Commerclal Waste Busmess wnthout the pnor 
written consent of the Councfl; 

(j) not Incense any other person to operate the Commercral Waste Busmess, 

(k) w1thout delay, Inform the Council of any Improvement or modn‘ncatnon to the 

Commercual Waste Busmess or busmess opportunity which comes to Its atten'uon, 

(I) promptly glve the CounCIl any Infon'natlon that the Servxce Prowder may obtaln In 
relation to potential sales Insxde or outsmle the Councnl Area or any matter of Wthh It 
Is aware that could affect sales favourably or unfavourably Inside or outsxde the 
Councfl Area, 

(m) supply the Councxl WIth such lnformatxon relating to the Commercral Waste Busmess 
In such form and at such trnes as the Counml may from trme to flme reasonably 
requure; 
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9.1 

10 

10.1 

11 

11.1 

11.2 

11.5‘ 

12 

12.1 

(n) introduce any improvements or modifications into the Commercial Waste Business 
when requested by the Council; 

(0) attach any notices that the Council requires to stafionery, products and packaging; 

(p) use only signs and packaging in connection with the Commercial Waste Business as 

have been approved by the Council; 

(q) give such notices in such places as required by law and as the Council may require to 
the effect that the Service Provider is operating {he Commercial Waste Business 
under licence from the Council; and 

(r) not solicit or attempt to solicit or entice any Commercial Waste Customer away from 
the Commercial Waste Business to a business of the Service Provider or an Affiliate 
of the Service Provider or otherwise prior to the date which is six (6) months following 

the end of the Service Period. 

Accounting Record 

The Service Provider shall: 

(a) maintain records of all sales and receipts and submit to the Council a statement of 
them as part of each Monthly Report. Such records and siatement shall be in the 

form approved by the Council; 

(b) keep and maintain at the Premises complete and accurate accounts and records 

relating to the Commercial Waste Business in a form approved by the Council. If 

required by the Council, the Service Provider shall have them audited by qualified 

auditors nominated by the Council; 

(0) supply to the Council copies of all VAT returns and any other financial and fiscal 
information relating to the Commercial Waste Business which the Council may 
reasonably request. 

Marketing 

In promoting and advertising the Commercial Waste Business the Service Provider shall only 
use marketing material which has been approved in writing by the Council in advance (the 
Council's approval not to be unreasonably withheld). 

Telephones 

In the course of the Commercial Waste Business, the Service Provider shall use only 
telephone numbers specified by the Council (Telephone Numbers) and shall not use the 

Telephone Numbers for any purpose other than the Commercial Waste Business. 

The Service Provider shall immediately discontinue use of the Telephone Numbers on 

termination or expiry of this agreement. - 

The Service Provider shall use the Telephone Numbers and no others in marketing, 

advertising and promotional material relating to the Commercial Waste Business. 

Rights in relation to the Commercial Waste Business 

The Service Provider shall: 

Qfillflé-é'QQQQOQ‘OGQQ999939063



o
a
e
a 
Q 13 

Q 131 

,

e
w
g 
9:

9 
a :1 

,9 

0 
142 

5’

0
Q
a 
:9

fl
m
a
@ 

(a) not take any steps to (or purport to) sell. transfer or otherwnse dispose of pen? or all of 
the Commercnal Waste Busmess to a thlrd party, and 

(b) take all steps necessary to ensure that the Councxl's rights as owner of the 

Commermal Waste Busmess are secured against any hen, encumbrance or other 
pOSSIbIe claims by third parhes, and ensure that the Councxl‘s Interests and rights are 
protected 

Step-[n 

Wlthout prejudice to the Councxl's rights under Clause 38 (Counml Step-In) and any other 
provnsxons of this Agreement, the Councnl may, If It consnders that a breach by the Servxce 
Provxder of Its ohllgaflons In relation to the CommerCIal Waste Collection Servxce has resulted 
In, or may result In, a material Issue In the standard of sen/Ice received by Commercxal Waste 
Customers generally, whlch the Sennce Provnder has not remedxed havmg been requxred to 
do so In accordance With the Corrective Action Procedure, the Councxl may glve the Servxce 
Prov1der Instructions In accordance Wlfl’l paragraph 13 2 

Where paragraph 13.1 applies, ihe Counc1l may give the Servme Provnder such Instructions 
as It sees fit m relatlon to the operatlon of the Commerctal Waste Collection Sen/Ice and the 
running of the Commercnal Waste Business, Including requlnng a change In the management 
of the Commerclal Waste Business and the Serwce Provxder shall comply With such 
Instructions, and glve the Councxl all reasonable assxstance m relafion to any actlon the 
Council (or Its nomlnee) takes Itself. 

Annual Residual Waste Tonnage Level 

The Servnce Provtder shall as reasonably requested by the Councul dunng each Agreement 
Year, reflecting the reqmrements of the GMWDA, notify the COUnCII of the total tonnage of 
Contract Waste and tonnage of each of the waste types listed In paragraph 142 whxch it 

expects to collect In the followmg Agreement Year (and for future Agreement Years). and 
shall meet all reportlng deadllnes and Information requirements Imposed by the GMWDA 

In respect of each Agreement Year. the tonnage wnll be set by the GMWDA usmg the most up 
to date figures provxded by the Councxl at the relevant time. and the tonnage of Residual 
Waste reflecting these figures shall be the Annual Residual Waste Tonnage Level for the 
purposes of thls Agreement Data WI" be prov1ded to the GMWDA by reference to the 
followmg waste types 

(a) Resrdual Waste; 

(b) Bro Waste; 

(0) Co-mlngled Recyclable Materlals, 

(d) Pulpables, and 

(e) Commercxal Waste 

In respect of the Agreement Year commencxng on the Servxce Commencement Date, the 
Annual Resxdual Waste Tonnage Level shall be as specified In Appendix 1 to these 

Enwronmental Semces Special Condltions



(a)

O 

‘ 

(b)

\ 

(c)

C 
(d) 

14.4 At the same time as submitting the tonnage data, the Service Provider shall provide the 
Council with its proposed methodology for achieving the tonnages and rates of Recycling and 
Composting. 

14.5 No later than twelve months prior to the start of each Agreement Year, ihe Service Provider 
shall notify the Council of any proposed changes to the Environmental Services (without 
prejudice to the Change Control Procedure) that will impact on waste tonnages. 

15 Service Provider Termination Events 

15.1 For the purposes of Clause 46.1.22 of this Agreement each of the following shall constitute a 
Service Provider Termination Event (each being a Commercial Waste Termination Event): 

if the percentage of Contract Waste sent for disposal as Residual Waste is greater 
than or less than Annual Residual Waste Tonnage Level: 

(i) by more than ten per-cent in any two (2) Agreement Years in any rolling 
period of three (3) Agreement Years following the Service Commencement 
Date; or 

(ii) by more than fifteen per—cent in any one Agreement Year following the 
Service Commencement Date; 

if the tonnage of Contract Waste sent for Recycling and Composting in each Contract 
Year is less than {he Target Service Level specified in KPI 2: 

(i) by more than ten per-cent in any two (2) Agreement Years in any rolling 

period of three (3) Agreement Years following the Service Commencement 
Date; or 

(ii) by more than fifteen per-cent in any one Agreement Year following the 
Service Commencement Date; 

a material failure by the Service Provider to comply with the requirements of 

paragraph 7 of ihese Environmental Services Special Conditions in relation to the 
Household Waste Collection Service; 

a material breach by the Service Provider of its obligations which materially and 
adversely affects the performance of the Commercial Waste Collection Service 
and/or the Commercial Waste Business, including but not limited to a material failure 
to comply with the requirements of paragraph 7 of these Environmental Services 
Special Conditions in relation to the Commercial Waste Collection Service. 
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Part 4 Enforcement Regime 

16 

16.1 

Fixed Penaity Notices 

The Service Provider shall provide assistance to the Council‘s enforcement service in dealing 
with a range of (environmental issues (including but not limited to; dog fouling, littering, fly- 

tipping, etc.). This shall involve but not limited to educating and raising the awareness of 
residents and businesses to promote a shared responsibility for the environment and a 
respect for local neighbourhoods. This approach replaces a more traditional approach that 
relied almost entirely on the use of fixed penalty notices or other enforcement methods. The 
Service Provide shall not be required to enforce environmental regulations, but instead they 
will positively engage and challenge anti-social behaviour when they see it as they go about 
their day to day duties and encourage citizens to be responsible. 
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Part 5 

17 

171 

172 

17.3 

174 

Business Contlnuity Planning 

Business Continuity Plan 

The Serwce Prowder shall keep the Business ConiInUIty Plan up to date In accordance w1th 
Clause 17 of the Agreement so as to ensure that It corresponds and responds to 

developments and/or changes in TlSkS and clrcumstances, Includlng, but not [Imlted to, 1he 
followmg. 

(a) Exceptlonally Inclement Weather (Including heavy snow, flooding and high WlndS), 

(b) the loss of access to premises and Delivery Sites, and 

(0) failure of technologies Including Collection Vehicles and Equxpment. 

Weather conditions shall not relieve the Servuce Provxder from Its obligations to provrde the 
Emnronmental Serwces 

In the event of an Emergency or Exceptionally Inclement Weather In the whole or part of the 
Councll Area or where the event directly Impacts on all reasonable routes to the Delivery 

Sltes. the Sewlce Prowder may, after advnsmg the Councxl of the decision. suspend the 
Sen/Ices, or any part thereof. for a day or part of a day, then 

(a) the Serwce Prowder must continue to make Waste Collections where It Is safe to do 
so; 

(In) the Serwce PmVIder shall Immedrately notn‘y the Councxl of Collections belng 

suspended and provnde a Inst of any areas where Collectlons wxll still be attempted, 
and 

(c) in relation only to Exceptionally Inclement Weather thls shall be treated as an 
Excusmg Cause, subject to the terms of the Agreement. 

On resuming the performance of the Semces followmg Excepnonally Inclement Weather or 
an Emergency In the whole or part of the Gounod Area the Sen/Ice Prowder shall be required 
to cany out the Collection of all Contract Waste that accumulated dunng the period of the 
suspensxon as soon as reasonably practicable, prowded that 

(a) such rectificaflon of Missed Collectlons during the suspensmn must not result m 
further Missed Collectlons, except where pnor wnfien approval Is given by the 

CounCIl, 

(b) the Serwce PmVIcler must utilise all Collection teams on Saturdays untll all affected 

Households have been serwced and the Collection schedule Is reinstated; and 

(c) no additional payments shall be made to the Servnce Provtder In respect of any 
addmonal expenses that may be incurred In carrying out the Collechon of Waste as a 
result of Serwces being suspended



Appendix 1: Annual Residual Waste Tonnage Level 

The Annual Residual Waste Tonnage Level for the Agreement Year commencing on the Service 
Commencement Date is 25,500 tonnes 
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SCHEDULE 6 

SPECIAL CONDITIONS — HIGHWAYS SERVICES 

Part1 - Definitions

1 

11 

Defimtions 

In these Highways Servnces Special Conditions. words and expressnons shall have the 

meaning glven In Schedule1 of this Agreement or In the Highways Sen/Ices Specmca’uon 

unless defined below, or as the context otherWIse requireS' 

1999 Order means the Local Authoniles (Contracting Out of Highway Functions) Order 1999 

2009 Order means the Contractlng Out (nghway Funcnons) Order 2009 

Accrual and De-Accrual Process means the procedure set out In part 5 of the Highways 
Servxces Special Condmons 

Accrued means a proposed Accrual Highway Network Part Wthh has become the 

responsflalllty of the Servxce Prowder pursuant to this Agreement by reason of a Change In 
accordance wflh the Change Control Procedure or the application of the prowslons of Accrual 
and De—Accrual Process and Accrual and Accrue shall be construed accordingly 

Additional Works means any New Buxld Works and Third Party Works 

affected or affecting shall be regarded as Including the meanan given to affected In 

section 105(4) of NHSWA 

Apparatus Licence shall have the meaning given In paragraph 15 3 (Terms of the Apparatus 

Licence) 

Attachment(s) means all or any Councnl Attachments and/or Third Party Attachments 

Authorised Functions means the statutory functions set out In Annex2 (Authorised 

Highways Functions and Servzces) 

Bridge means any structure desxgned and used for pedestrians and/or vehlcular passage 
over across or around any n ghway Network Part 

Change in Highway Standards means any change In the n ghway Standards whether by 
way of amendment, replacement, wrthdrawal, revocation or the publication of addltlonal 

Highway Standards 

Completion means confirmation of the finalisation of the relevant Capltal Works (Highways) 
or Mllestone on the Issue of a Compliance Certificate 

Completion Date(s) means the date on whxch Completion occurs 

Compliant means the relevant Compliance Criteria have been met In relatlon to an 

Installatlon of replacement or other works named out by the Semce Provuder 

Compliance Certificate means a certificate Issued by the SerVIce Prowder pursuant to 
paragraph 25 B (Cemficate of Compliance)



Compliance Criteria means that the relevant item meets those requirements of the 

Highways Services Specification and Highways Services Special Conditions, which are to be 
met by the Service Provider in order to obtain a Compliance Certificate 

Council Attachmenfis) means any Council owned street or traffic signs or sign plate or 
notices or other equipment and items of Apparatus authorised by the Council to be attached 
to other items (including Apparatus) including (but not limited to): 

(a) any street or traffic sign; 

(b) dog fouling notices; 

(c) litter prevention notices; 

(d) notices required pursuant to Law; 

(5) information‘notices; 

(f) any environmental monitoring equipment; 

(g) alcohol prohibition and other by-Iaw slgns; 

(h) privilege direction signs; 

(1) general and local political signage; and 

(j) Council advertising; 

and, forthe avoidance of doubt, including Existing Attachments 

Council Work End Date shall have the meaning given in paragraph 36.1(b)(i) (Notice by 
Council) 

Council Work Start Date shall have the meaning given in paragraph 36.1 (b)(ii) (Notice by 
Council) 

Data Set(s) means the minimum data set to be included in the Management Information 
System, full details of which are set out paragraph 3.2 of the Highways Services Specification 

De-Accrued means, when applied to any item of Highway Network Part, a Highway Network 
Park which is no longer the responsibility of the Service Provider pursuant to this Agreement 

by reason of a Change pursuant to the Change Control Procedure or the application of the 
Accrual and De-Accrual Process. and the term De—Accrual shall be construed accordingly 

Defect means any defect in any Highway Network Part, or anything installed an, adjoining to 
or under any part of the Highway Network which is attributable to: 

(a) defective design; 

(b) defective workmanship or defective materials plant or machinery used in the 

performance of the Capital Works (Highways) having regard to Good Industry 

Practice and to appropriate British or European Union standards and codes of 
practice current at the date of the performance of the Capital Works (Highways); 
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(c) the use of matenals In the constructlon of any Highway Network Part Wthh (whether 
or not defective In ihemselves) prove to be defective In the use to which they are put 

[11 the constructlon of the Highway Network Park, 

(d) defectlve Installation of anythInQ on or to any Highway Network Pan, 

(e) defective preparation of the area of the n ghway Network on WhlGh any Capital Works 
(nghways) are performed 

Defects Liabllity Period means In relation to any Capital Works (Highways), the period 
commencing on the Completlon of the Capxtal Works (nghways) and endmg twelve (12) 
months followmg the Completion of the Capital Works (Highways) unless othermse specn‘led 

by the Council (acting reasonably) In any draft Capital Programme (Highways) 

Delegated Obligations means the obllgatlons owed by third pames under the Thxrd Party 
Undertakmgs other than the Retained Obligations 

Delegated Rights means the obllgatlons owed to the Council by third partles under the Third 
Party Undertakings 

Department means the Depaflment for Transport and any predecessor or successor 

department t hh responsnblllty for Transport ISSUES 
Design Consultative Services means prowdlng support to any other servxce prowder who IS 
provxdxng a desngn servnce to the CounCIl. Such support shall Include, but not be llmlted 10' 

(a) the provxsnon of any Information In respect of the n ghways Network whxch forms part 
of the Data Sets; 

(b) access to the Highway Network where reasonably requested. and 

(c) objective rewew of and comment on any proposed desrgn. 

prowded that the Servtce Provuder shall not be requnred to mom any maternal expendlture 

Design Data means all calculations, designs, desxgn or construcnon information, standards, 
specifications, plans, drawmgs, graphs, sketches, models and other materials, Including al! 

eye readable or computer or other machlne readable data, used. prepared or to be prepared 

by, or on behalf of, the Servme Prowder (and/or any Semce Prowder Related Party) or the 
Council relanng to the Highways Sen/Ices, or to any Change or the opera-men. maintenance or 
improvement of the Highway Network 

Design Manual for Roads and Bridges or DMHB means the Desugn Manual for Roads and 
Bridges. published by The Stationery Office 

Design Quality Plan means a quality plan to be prepared by the Sen/Ice Provxder pnor to the 
Servxce Commencement Date 

Dwersxonary Works means works Involvxng the drversxon, change In level, protection or 
removal of Apparatus or other works In relation to Apparatus whxch are necessary to facllltate 
the execution of the Highways Semces 

Excusmg Cause shall mean any of the followmg events 

(a) a study or trial referred to In paragraph 7 2 (Access for Councxl).



(b) a Special Event Closure as set out in paragraph 9 (Special Event Closures); 

(c) where the Service Provider requires access to land off the highway which is outside 
the control of the Council for the performance of the Highways Services and the 
Service Provider has complied with its obligations under paragraph 14.1 (Service 

Provider to Secure Access) and paragraph 14.2 (Notification) provided that the 

Excusing Cause shall only be for the period set out in paragraph 14.4 (Failure to 
Secure Access); 

(d) where a Necessary Consent to fix Apparatus to a structure is not obtained and the 
Service Provider has complied with its obligations under paragraph 13.1 (Necessary 
Consents for fixing Apparatus) and paragraph 18.2 (Process to be followed where 
consent not obtained) provided that the Excusing Cause shall only be for the period 
specified In paragraph 14.4 (Failure to Secure Access); 

(e) theacts (or presence). of gypsies and travellers—onthe-Highway Network, save to—the 

extent arising (or persisting) by reason of the Service Provider‘s failure to take such 

steps in relation to the gypsies or travellers as are required by paragraph 19.6 

(Gypsies and Travellers); 

(f) refusal by or delay in the Council exercising its discretion to exercise a statutory 
power whén requested by the Service Provider pursuant to paragraph 30 (Exercise of 
Statutory Powers by the Council); 

(g) the carrying out or management of works by the Council pursuant to paragraph 36 
(Highways Works Authority) which prevents the Service Provider from carrying out 
any part of the Highways Services 

Exi'sting Apparatus means Apparatus which: 

(a) exists and which has been installed and commissioned as at the Service 

Commencement Déte; and 

(b) is owned and maintained by the Council or its sub-contractors at the Service 

Commencement Date 

Final Surveys means the Highway Network Survey and the Management information System 
Survey to be carried out eighteen (-18) months prior to the Expiry Date 

Grampian Planning Condition means a restriction placed on a development permitted 
under Section 72 of the TCPA 1990 such that the development may not take place until 
certain works on [and under the control of a person other than the developer or applicant have 
taken place 

Guidance means any applicable guidance or direction with which the Service Provider is 
bound to comply including any Codes of Practice and including the Highway Standards and 
ihe Reievant Lighting Standards 

HA 1980 means the Highway Act 1930 

Highways Authority means the Highway Authority and or Lighting Authority responsible for 
the functions under the HA 1980 

Highway Network means: 
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(a) roads, 

(in) highway structures (Including Struciures, Bndges and Tunnels, subways and 

underpasses), 

(c) amenmes (Including grassed areas. landscape areas, hedges, trees. shrubs, 

embankments. cufllngs, lay bys wnhm the highway boundary), 

(d) walking and cycling route section lengths (Including footpaths and cycle tracks), 

(e) Apparatus; and 

(f) commumcanons installations 

thhln the Council Area as vaned or amended from time to tlme In accordance With this 
Agreement 

Highway Network Part means any part of the n ghway Network and Highway Network 
Parts shall be construed accordlngly 

Highway Network Survey shall have the meaning glven In paragraph 40 1(a) (Fmal Surveys) 

Highways Equipment means all Eanpment used exclusxvely for the purposes of prowdxng 
the Highways Servxces 

Highway Standards means all standards, specnfxcatons and codes of practlce Issued by the 
Secretary of State for Transport and/or the Department from time to ume In respect of the 
desngn. construction. operation or maintenance of highways, Includmg wnthout Ilmltaflon the 

followmg 

(a) the Desxgn Manual for Roads and Bridges Including all Department Technical AdVIce 
Notes and Technical DeSIgn Notes; 

(b) the Specmcaflon for n ghway Works, 

(0) Trunk Roads Maintenance Manual, 

(d) the Notes for Guxdance to the Tmnk Roads Maintenance Manual. 

(e) Hrghway Construction Details, 

(1‘) Roads Circulars Issued by the Department, 

(9) the Traffic Slgns Manual (to the extent applicable); 

(h) Dellvenng Best Value In n ghway Maintenance — Code of Practice for Maintenance 
Management, 

(I) Transport In the Urban Envxronment, 

(1) Well LII: n ghways. Code of Practice for Highway Ughtlng Management, 

(k) Management of Highway Structures A Code of Practice; and 

(l) the Manual of Contract Documents for Highways Works,



(m) the suite of documents produced by the Highways Maintenance Efficiency 

Programme (HMEP) 

save to the extent that the same are inconsistent with the Highways Services Specification in 
which case the Highways Services Specification shall take precedence 

Highway Works Authority or HWA means the Council when undertaking works in any of the 
following capacities: 

(a) as a Highway Authority; 

(b) as a Street Authority; 

(0) as a Bridge Authority; 

(d) as a Traffic Authority; or 

(e) an authority under the 1980 Act 

HWA Works Response shall have the meaning given in paragraph 36.2 (Response to HWA 
Works Notice) 

Incident means an occurrence necessitating traffic control measures either by the Service 
Provider or ihe police or affecting or potentially affecting safety, the environment or the 

structural integrity of ihe Highway Network 

Independent Certlfier means the ceriifier as may be appointed by the Service Provider and 
the Authority for the time being in respect of Capital Works (Highways), 

Inspections means those inspections detailed in part 8 of the Highways Services 

Specification 

Judicial Review means any application for judicial review (including any application for 
permission) made under Part B or Part 54 of the Civil'Procedure Rules 1998 seeking review 
of any determination, decision, order or omission of the Council or any application for a 
declaration (not made pursuant to Part B) which concerns the legality of any determination, 
decision, order or omission of the Council, or any statutory challenge, action or appeal which 
proceeds on similar principles to judicial review 

Land Rights means any right over or in respect of or otherwise relating in any way to land, 
whether temporary, revocable, legal, equitable or otherwise of whatever nature 

Lump Sum Payment meané the payment of any amounts due to the Service Provider from 
the Council under paragraph 21 (Capital Works (Highways)) in one payment due following the 
issue of a Compliance Certificate of the relevant Capital Works (Highways) 

Management Information System Survey shall have the meaning given in 

paragraph 40.1 (b) (Final Surveys) 

Major Highway Works means both major highway works as defined in Section 86(3) of 

NFISWA and major bridge works as defined in Section 88 (2) of NRSWA 

Manual of Contract Documents for Highway Works means the manual for contract 
documents for highway works published by The Stationery Office 
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Milestone Completion Date means those Completion Dates specmed in the relevant 

Proposal relailng to any Capital Works (nghways) developed In accordance With the terms 
set out in paragraph 21 5 

Milestone Payment(s) means the payment of any amounts due to the Servme Prowder from 
the Councxl under paragraph 21 (Capxtal Works (nghway5)) In a serles of payments by 
reference to the Mllestone Payment Schedule due on the Issue of a Compliance Cemficate In 
respect of each MIIestone 

Milestone Payment Schedule means the schedule setting out the detalls of the Milestones 
and the payments due on Complehon of each Mllestone as Identified 1n the relevant Proposal 

approved and agreed In accordance t hh paragraph 22 between the par-hes 
MIIestone(s) means one or more milestones denoting Completion of a section of the Capital 
Works (Highways) In respect of a Hughway Network Part 

New Apparatus means the Apparatus but excludmg the Existing Apparatus 

New Build Works means works named out or procured to be carried out by the Councfl In Its 
capacity as a Highway Authority 

Outstanding Works shall have the meanmg glven ll'l paragraph 405 (Rectification Works) 

Owner means as defined In Section 45(9) of the Publrc Health Act 1981 

Proposal means a proposal submltted by the Servxce Provnder pursuant to paragraph 21 5 In 
relatlon to the carryan out of Capltal Works (nghways) 

Protester or Trespasser means any person engaged In protest action or who wxlfully 
obstmcts the Servnce Provxder from prowdlng any part of the Highways Sen/Ices 

Prowder Direct Agreement means the dlrect agreement to be entered Into between the 
Serwce Provxder. the Councnl and an Incoming Technlcal Servxces Provnder In respect of the 

duty of care owed by the Technical Servnces Provxder substantially In the form set out at 
Annex 4 

Quality Documentation means the quality manuals, quality plans, quality procedures, 

InspeCtIon and test plans. work Instructions or Ilke documentation, as appropnate, Wthh 
describe and define a Quality Management System 

Quality Management System means the organlsatlonal structure, procedures. processes 
and resources for determining and Implementing quallty policy 

Quality Manager means such person appointed pursuant to paragraph 375 (Quality 

Manager) 

Quality Plans means. 

(a) the Desxgn Quallty Plan. and 

(b) the Servtce Quality Plan, and 

(c) other quality plans required pursuant to paragraph 37 (Quality Management and 
Safety), or one or more of them, as the context may requxre



Quarter means a period of three calendar months beginning on 1 February, 1 May, 1 August 
and 1 November 

Regulations means regulations issued pursuant to Part III of NRSWA 

Relevant Action means any of the following actions of the Council: 

(a) the Council (in its capacity as Highways Authority under the HA 1930): 

(i) entering into a Section 88 Agreement 

(ii) entering into a Section 27B Agreement 

(b) the Council (in its capacity as Planning Authority underihe TCPA 1990): 

(i) entering into a Section 108 Agreement 

(ii) imposing a Grampian Planning Condition 

(c) any other requirements or actions of the Council taken within its statutory powers 

Retained Obligations means: 

(a) any obligations of the Council under the Third Party Undertakings which are listed as 
being expressly excluded from being transferred or novated or from becoming the 
responsibility of the Service Provider; and 

(b) any obligation under the Third Party Undertakings or any other agreement 
undertaking or commitment between the Council and any Third Party, to acquire or 
not acquire. any estate or interest in land, or to pay compensation for the acquisition 
of such land 

Retained Rights means the rights and powers of the Council under ihe Third Party 

Undertakings which: 

(a) are not Delegated Rights; or 

(b) are listed as being expressly excluded from being transferred or novated to, or from 

becoming the responsibility of. the Service Provider; or 

(c) confer any right to acquire land or an estate or interest in land 

Retention Fund Account shall have the meaning given in paragraph 40.1 (0) (Final Surveys) 

Road Closure Schedule means the schedule for the first Agreement Year to be provided by 
the Council prior to the Service Commencement Date and the schedule for each subsequent 
Agreement Year agreed in accordance with ihe Review Procedure and as may be revised in 
accordance with paragraph 27.2 (Revision of Road Closure Schedule) 

Road Section Length means the individual lengths of the Highway Network between 
consecutive nodes as identified in the Highway Network Model 

Sample Inspections has the meaning given in the Code of Practice entitled "Code of 
Practice for Inspections" 
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Schedule of Rates means a pnclng mechanism agreed between 1he Parties In respect of the 
delivery of the n ghways Serwces whxch lndlwdually pnces Items of works. Such Items shall 
then be used to "work up“ a proposal to deliver the requn'ed works on the relevant scheme 
and to calculate the cost of such works, usmg any appropriate Industry gmdance or standards 
available at the time 

Section 38 Agreement means a contract between a developer and the Councfl under. which 
the Councxl agrees, pursuant to Section 38 of the HA 1980, to adopt highways which are 
malntamable at public expense 

Section 106 Agreement means a contract between a developer and the Councnl whlch, 
pursuant to Section 106 of the Town and Country Plannlng Act 1990, restricts or regulates the 
development of land 

Section 278 Agreement means a contract between a developer and the Councxl under which 
the Councfl agrees, pursuant to Sectlon 27B of the HA 1930. to the executlon of highways 
works 

Service Quality Plan means quallty plan to be prepared by ihe Servxce PmVIder prlor to the 
SerVIce Commencement Date (or such later date Identified in the Mobllxsatlon Plan) 

Small HWA Works means those works undertaken by the Counml acting In Its capamty as 

Highway Works Authority that do not constitute either Major HWA Works or Standard HWA 
Works or Street Cleansing and have a planned duration which does not exceed three days 

Snagging Items means minor defects, deflolenCIes or omlssrons which do not prevent or 
afiGCt proper and normal use of the affected Highway Network Part 

Snagging List means a Ilst of Snagglng Items provnded by the Independent Certlfler or the 
Servnce Prowder or the Council as the case may be 

Special Event means the legitimate pubnc use of the Highway Network for the purposes of 
events. festivals, falrs, sports, demonstrauons or other legmmate uses of the highway or other 

Similar events 

Special Event Closure shall have the meaning glven In paragraph 9 2 (Agreement of Speclal 

Events) 

Specification for Highway Works or SHW means the Specmcatxon for Highway Works, 
published by The Stationery Office as Volume 1 of the Manual of Contract Documents for 
Highway Works 

SpeDIfIEd Period shall have the meamng given In paragraph 40 4(b) (Results of Fmal 

Surveys) 

Statutory Undertaker means an undertaker forthe purposes of Part In of NFlSWA as defined 
In secton 48(4) of that Act 

Street Authority shall have the meaning given In section 49(1) of NRSWA 

Street Works Licences shall have the meanan given In section 50(1) of NRSWA 

Street Works Register means the register referred to In section 58(1) of NRSWA



Structure means any (temporary or permanent) structure forming part of the Highway 
Network and includes any: 

(a) 

(b) 

(C) 

(d) 

(e) 

(f) 

(9) 

(h) 

Bridge, Tunnel or culvert having an individual span of three (3) metres or more or (in 
respect of a multi-span structure) a cumulative span of five (5) metres or more; 

Bridge, Tunnel or culvert (other than of corrugated metal) having a span of one point 
eight (1 .3) metres or more and where the cover to the road surface is less than one 

(1) metre; 

corrugated metal bridge or culvert having a span of point nine (03) metres or more 
(irrespective of cover to the road surface); 

pedestrian, equestrian or cycle subway (irrespective of span and cover to the road 
surface); 

retaining wall, including without limitation reinforced earth, anchored earth and 
cribwall systems with slope between 70° and 90° to the horizontal, where the level of 
the fill at the back of the wall is greater than one point five (1.5) metres above ihe 
finished ground level in front of the wall; 

environmental barrier; 

sign/signal gantry or high mast for lighting, television cameras and catenary lighting 
systems; and 

drainage tanks or lagoon Walls or pumping stations 

TCPA 1990 means the Town and Country Planning Act 1990 

Third Party Attachments means attachments owned by a third party who has been 
authorised by the Council to affix to Apparatus, including (but not limited to): 

(a) 

(b) 

(6) 

(9) 

political signage; 

fire hydrant signs; 

bus stop signs and timetables; 

any special event signage or advance direction signage; 

direction signage (including AA/HAC signs); 

neighbourhood watch signs; and 

blind persons referencing point, 

provided that Third Party Attachments shall not include any electronic or electrical 

connections except those which constitute Third Party Attachments as at the Service 

Commencement Date 

Third Party Undertakings means any undertakings. letters, deeds and agreements notified 

by the Council to the Service Provider from time to time 
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Third Party Works means any works carried out by a Third Party Wthh Involves 

development as defined under section 55 of Town and Country Plannlng Act 1990 

Traffic Data means the Inforrnatlon relating to traffic In the rele‘vant reports as required under 
the Highways Servtces Spemflcauon and any Information relatlng to traffic obtained by the 
Councxl by direct Interrogation of any measunng eqmpment 

Tunnel means any structure destgned and used to prowde pedestrian and/or vehlcular 
access under, around or through any Highway Network Part 

Value for Money (VfM) means In accordance With the principles set out at paragraph 40 3 of 
Annex 3, the Proposal In respect of the Capital Works (Highways) where assessed agalnst 
ihe Open Market would offer the most economically advantageous tender for the delivery of 
the Capital Works (Highways), 

Works for Road Purposes has the meaning given In section 86(2) of NFlSWA 

Work Slle means any area of the Highway Network upon which the Servnce Provrder (or a 
Sub-Contractor) 15 carrying out works, only during the ins when such works are belng carried 
out

11



2.1 

2.2 

Part 2 - Mubilisation 

Mobilisation 

Subject to paragraph 2.3, the Service Provider shall notify to the Council, in writing. not later 

than seven (7) Business Days prior to the Service Commencement Date (or such later date 
as specified in the Mobilisation Plan) that all of the following have been effected: 

(a) 

(b) 

(d) 

all statutory notifications have been made and Necessary Consents obtained, to the 
extent required by Law, to enable the Service Provider to commence or procure the 
commencement of the Highways Services (including without limitation notifying the 
emergency services of contact details, including a twenty four (24) hour telephone 

link, for use in the event of an Emergency relating to the Highway Network); 

the Contact Centre which the Service Provider is required to operate and maintain as 
part of the Customer Relations Management and the Management Information 
System axe operational and capable of performing the functions required of them 
pursuant to the Highways Services Specification (to the extent necessary for the 

Service Providerto properly commence performance of the Highways Services); 

there are sufficient vehicles, stock, personnel, office space and storage space 
including as set out in the Method Statements to permit the Serviée Provider to 

comply with the Service Provider's obligations under this Agreement (to The extent 
necessary for the Service Provider to properly commence performance of the 

Highways Services); and 

’the requirements in paragraph 2.2 have been met. 

Subject to paragraph 2.3, prior to commencement of the Highways Services (or such later 
date as specified in the Mobilisafion Plan) the Service Provider shall have: 

(a) 

(b) 

(0) 

(d) 

(e) 

(f) 

(9) 

(h) 

established an office within ihe Council Area; 

entered into its sub-contracts with all Key Sub-Contractors to the extent not entered 
into by the Agreement Date; 

appointed the Key Staff (who will liaise with and shadow Council counterparts until 
the Service Provider is satisfied with knowledge transfer) and notified the Council of 
the same; 

taken all steps necessary 10 prepare for taking possession of the Highways Depot on 

the Service Commencement Date;
' 

provided the Council with the Assets and Equipment Register; 

made all statutory notifications and obtained all Necessary Consents, to the extent 
required by Law, so that the Service Provider is able to commence or procure the 
commencement of the Highways Services; 

ensured ihat all Transferring Employees have received appropriate induction training; 

an operational Contact Centre in place that is capable of performing the functions set 

out in the Highways Services Specification so that the Service Provider is properly 
able to commence the performance of the Highways Services; 
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31 

32 

8.8 

(I) appointed those persons who are to be the representatives of the Sen/Ice Prowder on 
the Partnership Board and notlfled the Councnl of the same; 

0) mxgrated one hundred percent (100%) of the CounCII‘s electromc Information In 

respect of the Highway Network onto the appropnate databases WIthin the 

Management Information System, 

(k) set up and agreed reasonable and appropriate access rights With the Councfl to any 
of the Council ’3 hard copy Information in respect of the Highway Network Including 

grantlng any assngnrnent or renewal of any Software Licences, 

(1) taken possessnon of any lnmal Transfemng Assets from the Councll In accordance 

With this Agreement, and 

(m) ensure that all due dIIIgence has been completed and all mechanisms are In place 
such that the Sen/Ice Provnder shall be able to ensure that from the Servtces 

Commencement Date the Councn shall not be In breach of any of their statutory 
functions under any Relevant Legislation. 

Notwnthstandmg the provtstons of paragraphs 21 and 2 2, In relatlon to actNItIes which are 
not requxred under the Moblhsatlon Plan to be completed prior to the Servxce Commencement 
Date, the Service Prowder shall complete all actions required by the Moblllsatlon Plan by the 
date spemfled m the Moblllsa’uon Plan 

Council Obligations In respect of the Highway Network prior to Semce 
Commencement Date 

Council Obligations 

Dunng the penod from the Agreement Date until the Semce Commencement Date, the 
Council shall carry out Its obligations In respect of the n ghway Network In accordance With 
the requn'ements set out In the Highway Polmles as at the Agreement Date. 

Access to Records 

For the purposes of this paragraph 3 the Servnce Provxder shall have access to the Council's 

records for the period from the Agreement Date mm] the Servme Commencement Date or 
such other penod as mutually agreed between the Parties. acting reasonably. In relation to all 

Reactive Maintenance and Capital Works (Highways) as may reasonably be requested 

Provision of Information 

The parties agree that 

(a) upon any request by the Councll, the Servnce Provxder shall provnde to the Councxl 

hard coples of all or any part of the InformatIon contained m the Management 
lnfon‘nanon System The cost and expense of prowdmg such copies to the Council 
shall be borne by the CounCII save In Circumstances where the Councfl ls unable to 
access coples of the Management Information System on-Ima by reason of any fault 
or problem relating to the Servrce Provxder's Informatlon technology systems or the 

Management Informatxon System does not comply With the reqmrements of this 

Agreement. In t hch case all of the cost and expense of prowdxng such coples shall 
be borne by the Servxce Provxder. and

13



(b) the Council shall, from time to time and at the reasonable request of the Service 
Provider, provide any necessary information required to update the Management 
Information System. 
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Part 3 - Business Continuity Planning 

4 Business Continuity Plan 

The Sewlce Provxder shall keep the Busmess Connnuxty Plan up to date In accordance wnth 
Clause 17 of the Agreement so as to ensure that it corresponds and responds to 

developments and/or changes In risks and Circumstances In relation to the Highways 
Services 
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Part 4 - Annual Programme

5 

5.1 

5.2 

5.3 

Annual Programmes 

Good Industry Practice 

The Service Provider shall: 

(a) prepare and develop each Annual Programme in accordance with Good Industry Practice 
and in order to meet the relevant requirements of the Highways Services Specification and 
include the matters identified in paragraph 5.2 and annex1 to these Highways Services 
Special Conditions: and 

(b) diligently perform the Highways Services in accordance with each Annual Programme, as 
applicable from‘timé t6 time. 

The Annual Programme 

Each Annual Programme shall contain the following infon'nation: 

(a) details of the Highways Services that the Service Provider intends to undertake in the 

relevant Agreement Year (on a street-by-street basis); 

(b) details of the Highway Network Parts which the Service Provider reasonably believes it will 

replace in the forthcoming Agreement Year and in the three (3) Agreement Years following 
the Agreement Year to which such Annual Programme relates; 

(0) having made due enquiry, details of significant transportation projects or other programmes 
of works that the Council or a ihird party is planning to carry out during the twelve (12) month 
period following the date of the relevant Annual Programme; 

(d) having made due enquiry, detalls of the relevant activities of any Statutory Undertaker in the 
affected streets and how the Service Provider intends to co-operate with the same; 

(e) the latest version of the Road Closure Schedule; 

(f) details of all known Special Event Closures; 

(9). any proposed revisions to the Emergency Works Procedure; and 

(h) all information relating to the treatment of drainage and any required works awaiting 

completion, 

and the Annual Programme shall comply with the provisions of the Method Statements. 

In producing the Annual Programme the Service Provider shall use reasonable endeavours to: 

(a) utilise their experience from other highways contracts to create the most efficient and 
effective proposals for the Highway Network; 

(b) employ best practice from the highways and other sectors, whilst at all times continuing to 
comply with all relevant standards;
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(B) propose Improvements to the delivery of the Highways Servnces to the Councxl sefilng out In 

all Instances a cost/benefit analySIs (With accompanylng business case where appropriate) 
and any associated nsks together wnth an accompanying nsk management strategy 
deSIgned to mitigate the Impact of any such risks 

Amendment of Annual Programmes 

Without prejudtce to the SBNKGB Prowder's oblxga’nons under Schedule 4 (Performance Monitoring) 
the Annual Programme shall be reVIsed as necessary 

(a) 

(b) 

(C) 

(d) 

(8) 

(f) 

(9) 

(h) 

to take Into account actual progress made; 

any Accruals or De-Accruals pursuant to the Accrual and De-Accmal Process; 

any relevant Changes pursuant to the Change Control Procedure, 

any amendments reqwred as a result of operational requnrements, 

to ensure that any Improvements at all flmes comply Wlfl'l this paragraph 5, 

any Capital Works (Highways) are supported With the level of detall as set out at 

paragraph 5.2, 

to take account of the relevant actlvmes of any Statutory Undertakers and/or any third party 
and/or transporta’uon prolects planning to carry out In the affected streets, and 

any other relevant matters, 

and the Servnce Provnder shall submnt such amended Annual Programme, pursuant to. and In 

accordance With the ReVIew Procedure. 

Maintenance Obligations 

The Servnce Provider shall maintain the Highway Network m accordance WIth these Highways 
Sen/Ices Special Conditions and In such away that. 

(a) 

(b) 

(C) 

(d) 

cantlnuously reduces the number and scope of Insurance claims made agamst the Council, 

meets all of the Councxl's statutory duties In respect of the relevant Legislation, 

ensures that the Highways Network IS kept obstructxon free, safe and In a condition whxch Is 
consnstent wnh Good IndUStry Practice; and 

takes Into account whole We asset management costing pnncnples so as to maxxrnlse value 
for money for the Council 

as more particularly descnbed In the Highways Servxces Specrflcatlon 

Inspections and Access 

Councfl to Attend Inspections
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7.2 

7.3 

7.4 

The Parties agree that: 

(a) the Service Provider shall give the Council Representative timely notice of any general or 
particular inspection of any part of the Highway Network to be conducted in accordance with 
the Highways Services Specification; and 

(b) the Council Representative shall be entitled to attend any inspection of any part of the 
Highway Network (whether or not it is entitled to receive or has received notice pursuant to 
paragraph 7.1 (a)) upon giving reasonable notice to the Service Provider. 

Access for Council 

The Service Provider shall procure that: 

(a) thé C‘éuncil Representaiive is provided with all such access as is required under Clause 31 
(Enquiries, Investigations and Inspections); 

(b) the Council Representative shall have the right to attend monthly site and other similar 
progress meetings; and 

(c) ihe Council Representative and any other nominée of the Council has unrestricted access to 
the Work Sites at all reasonable times in order to conduct any study or trial (in accordance 
with he provisions of paragraph 7.4) for purposes of research initiated by 1he Council; 

provided always that nothing in this paragraph 7.2 shall restrict the Council Representative 

or any nominee of the Council having reasonable access to the Highway Network to the 
extent such access does not impede the Service Provider in the delivery of the Highways 
Services. 

Access for Relevant Authqrities 

The Service Provider shall procure that all relevant authorities have access to the Work Sites 
throughout the Service Period in order to carry out any work (including without limitation surveys and 
inspections) as required pursuant to any Law or to exercise any right. power or duty of such 
Relevant Authority under any Law subject, other than in the case of an emergency, to reasonable 
notice being given. Whenever consistent with the requirements of the Relevant Authority in carrying 
out such work, such access may be limited so as not unnecessarily to impede or restrict traffic flows 
or any works being carried out by the Service Provider. 

Trials 

(21) Any study or trial referred to in paragraph 7.2(c) 5113“ be conducted in such manner as to 
minimise the loss of availability of any road or any adverse effect on traffic flows on the 
Highway Network and no such study or trial shall, without the consent of the Service 

Provider (such consent not to be unreasonably withheld or delayed), substantially affect the 
physical integrity of the Highway Network. The occurrence of such study or trial shall 
constitute an Excusing Cause and the provisions of clause 39 of this Agreement shall apply. 

(In) The Council shafl, as soon as reasonably practicabie, and in any event no later than twenty 
(20) Business Days prior to the commencement of any study or trial notify the Service 

Provider of the nature of the relevant study or trial.
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10.1 

Traffic Management 

Traffic Management obligation 

Without prejudice to paragraph 29 9 (Primary Duty of Co-Ordxnatlon), the Servxce Prowder shall' 

(a) carry out the n ghways Servmes so as to mlmmlse any Inconvemence caused to members 
of the pubhc and Interested parties and to mlnlrmse the penod of Road Secuon Closures; 
and 

(b) liaise and co-operate With the Councxl In connectlon With the discharge by the Councnl of Its 

duties under section 16 of the Traffic Management Act 2004. 

Liaison on Traffic Management 

The Sen/Ice Prowder shall be responSIbIe for ensuring compliance With the reasonable reqwrements 
of oiher hlghway authoruhes and of the police wnth regard to the management of traffic which may be 
affected by the carrying out of the Highways Servxces 

Special Event Closures 

Notice of SPECIaI Events 

Prior to the commencement of each Agreement Year the Council shall proVIde the Servxce Prov1der 
With a list of Spemal Events llkely to occur dunng that Agreement Year. and update the Inst by glvmg 

not less than three (3) Busmess Days' wnflen notice to the Sen/Ice ProVIder as and when further 
details of listed Specxal Events, or new Spemal Events, become avallable 

Agreement of Special Events 

(21) No later than twenty (20) Busmess Days pnor to each SpeCIal Event, the Servxce Prowder 
and the Councll shall agree (or falllng agreement there shall be deten'nlned In accordance 

With the Dlspute Resolunon Procedure) the penod of any Road Section Closures which wdl 
be caused by the Specxal Event (Special Event Closures) Any Specual Event Closures 
shall constltute an Excusmg Cause and the prowsxons of Clause 39 of this Agreement shall 
apply. 

(b) In exceptional cases where the notlce penod reqmred under paragraph 9 2(a) [5 not possnble 
due to late notification of a Specnal Event to the Partles a notiflcatlon penod of ten (10) 
Busxness Days shall be permitted 

Communications 

Telecommunications Equipment 

The Semce Prowder shall 

(a) obtain. 1n a timely manner and malntam In force, any licence or consent requxred under the 
Telecommumcatons Act 1934 In order to perform Its obligahons In relation to the n ghways 
Servnces
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11.1 

11.2 

11.3 

(b) not license the installation of teiecommunicafiuns equipment on the Highway Network other 

than with the prior written consent of the Council or in accordance with any Law. 

Development Control 

Vehicle and Incident Information 

The Service Provider shall. if requested by the Council provide: 

(a) access to such information, records or databases that it holds relating 1Q: 

(i) current or past vehicular traffic flow on the Highway Network: 

(ii) vehicular traffic flow forecasts forthe Highway Network; or 

(iii) Incident records, 

as the Council may require to be provided for the' purpose of making any land use planning 
or development control decisions or policy: and 

(b) the estimated cost of carrying out specified highway works where the Council expects to be 
able to recharge the costs of carrying out specified works as part of a planning or highway 
function. 

Prohibition on entering into agreements 

The Service Provider shall not enter into commitments with third parties to provide or procure for the 
benefit of that third parly. any land or buildings or any works relating to the Highway Network without 
the prior written consent of the Council. The Council may, from time to time, authorise the Service 
Provider to enter into commitments in relation to the provision or procurement of works relating to the 

Highway Network either individually, by reference to a class of works or padies or [and benefiting 
and on either a terminable or time limited basis provided that: 

(a) the Council may set conditions and restrictions in any authorisation granted: 

(b) the Service Provider shall at all times act in accordance with the Highways Services 

Specification. 

Design Consulmtlve Services 

The Service Provider shall, when requested to do so by the Council and in accordance with Good 
Industry Practice, carry out the Design Consultative Services in relation to any proposed Additional 
Works (whether or not such Additional Works lead to the Accrual of additional Highway Network 
Parts). 
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Part 5 - Accruals 

12 Accrual and De-Accrual of Highway Network Parts 

12 1 Notwflhstandlng any provnsxon In the Change Control Procedure: 

(21) the Serwce Provxder shall accept n ghway Network Parts Into the scope of the Highways 
Servxces, and 

(b) the Councll Is entitled to remove n ghway Network Parts from the scope of the Street 
Highways SerVIces, 

In each case In connection With, or as a consequence of, 5 Relevant Action of the Council 

12 2 If at anytime dunng the Sewlce Period, taking Into account all Accruals and De-Accruals, there Is an 
aggregate five percent (5%) Increase or decrease In the length of road forrmng part of the Highways 
Network compared Wlth the length of road exmtlng at the Service Commencement Date (as Identified 
1n the Inventory). such change In the Highways Network shall be dealt With as a CounCII Change 
under the Change Control Procedure 

12.3 Any adjustment to the Payment which IS determined or agreed under the Change Control Procedure 
pursuant to paragraph 121 to reflect the change m the Servrce Prowder‘s costs In provxdmg the 
Highways Servnces as a result of the change In length of road shall apply from the date of the 
Change Control Confirmation
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14.1 

Part 6 — Ownership of and Access to the Highway Network 

Ownership and Use of Highway Network 

Licence 

From the Service Commencement Date until the end of ihe Agreement Period, the Council shall 
permit the Service Provider and any Service Provider Related Party to carry out the Highways 
Services on the Highway Network, subject to: 

(a) the terms and conditions relating to the use of land imposed by any existing Land Rights; 

(b) any requirement for planning consent unde: the Town and Country Planning Act 1990 (as 
amended) or advertisement consent; 

(c) any rights of third parties granted to them from time to time by or on behalf of the Council, 
including street trading or market trading licences, amenity licences. oversailing licences, 
licence to bridge ,consénts under 5115E of the Highways Act 1980. landscaping or planting 
licences, licences for the placing of a builder‘s skip on the highway or otherwise: 

(:1) the rights of owners of private streets and bridges and others with private rights in, on. under 
or over the Highway Network; 

(e) the Apparatus Licence set out in paragraph 15.2 (Licence to the Service Provider); 

(f) the rights of access referred to in paragraph 7.2 (Access for Council); 

(9) the provisions of paragraph 7.3 (Access for Relevant Authorities) and the right of any 
Relevant Authority under any Law to have access to the Highway Network; 

(h) the right of any relevant highway authority to have access for the execution on or near the 
Highway Network of any work needed to fulfil any function of such highway authority under 

any Law; 

(i) the provisions of paragraph 19 (Security of the Highway Network); 

(j) the rights of any party to have access for the purposes of carrying out or procuring the 
carrying out of highway or access works associated with a planning permission or similar 
development consent. 

Observance of Land Rights by Service Provider 

The Service Provider shall, in providing the Highways Services, observe and comply with the terms 
and conditions of any Land Rights. 

Access to Third Party Land 

Service Provider to Secure Access 

Where, in connection with the Highways Services the Service Provider needs to enter land off the 
highway which is outside the control of the Council. the Service Provider shall use all reasonable 
endeavours to secure access to such land for the Council and the Service Provider for such pen'od
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as may be required by either party to facnhtate the due performance of these Highways Servtces 
Speclal Conditions 

14.2 Notification 

Where the Servnce Prowder IS unable to gain access as requnred by paragraph 14.1 ' 

(a) the Semce Provxder shall use all reasonable endeavours to Identify an altematlve access or 
an alternative location or an alternative solution as soon as reasonably practlcable; and 

(b) If the Sen/ice Provxder IS unable to ldentlfy an alternative access or an altematlve location or 

an alternative solution It shall notlfy the Councll. In wrmng, as soon as reasonably practicable 
of the Servxce Prowder‘s Inablllty to obtain the requlred access to such land and such notice 
shall Include all relevant details of the land, the access required, the reason for the access, 

the duration for which such access IS requnred together With documentary ewdence of the 
reasonable endeavours taken by the Servxce Provxder to obtaln such access and/or Identify 

an altematlve access or location or solution 

14 3 Process where access not obtainable 

Upon recexpt by the Council of a noflce sen/Ice pursuant to paragraph 14 2(b)' 

(a) where the Councxl reasonably behaves that the Semlce Prowder has not complied With 
paragraph 14 2(a), Inform the Servnce Provnder what further steps 1t Wishes the Semce 
Prowder to take to comply Wlfl‘l paragraph 14 2(a) and the SerVIce Provrder shall enther take 
such steps or refer the matter to the Dlspute Resolution Procedure, 

(b) when the Councxl Is satlsfied that the SeNIce Prowder has complied w1th paragraph 142(3) 
ihe pamas shall meet to agree what action should be taken to secure the necessary access 
thch may Include the Councxl taking such steps as. In Its absolute dlscretxon. It shall declde 

to obtain the reqUIred access on the SerVIce Provtder‘s behalf, 

(c) If an alternative location or access or soluhon has not been Identlfled or the Councnl has not 

obtained the access requxred Within twenty (20) Busmess Days of meeting pursuant to 
paragraph 1443(a) then paragraph 14 4 shall apply. 

14 4 Failure to Secure Access 

From the date twenty (20) Busmess Days after the meetmg referred to In 14 3(b) untll 1he earlier of 

(a) the Councfl obtalnlng the requxred access, 

(b) the parties agreeing an alternative location or solutlon whereby access to the relevant third 

party land [5 no longer requnred; 

(c) a Change Is Implemented In accordance the Change Control Procedure, 

such fallure shall constitute an Excusmg Cause and the provtsmns of Clause 39 of this Agreement 
shall apply 
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15.1 

15.2 

15.3 

Ownership and License of Apparatus 

Property of the Council 

Notwithstanding paragraph 15.2: 

(a) the Existing Apparatus shall remain the property of the Council; 

(b) all New Apparatus shall become the property of the Council upon either: 

(i) the date when such New Apparatus is certified pursuant to paragraph 24.4 

(Certification of Capital Works (HighwaySD; or 

(ii) if the New Apparatus is not certified. subject 10 paragraph 16.2 (Incomplete 

Apparatus)‘on the e'ai'lief oftfié Termination Eate or the Expily Date; 

and ihe Service Provider shall carry out, or procure the carrying out. of all actions necessary 
to ensure the rights. title and interest in, and to. the Apparatus transfer to the Council on the 
relevant date set out in this paragraph 15.1. 

Licence to the Service Provider 

With effect from: 

(a) the Sen/ice Commencement Date in relation to Existing Apparatus; and 

(b) the date that title in the New Apparatus passes to the Council pursuant to paragraph 15.1(b): 

in each case fintil the earlier of the Termination Date and the Expiry Date, the Council shall licence 
the New Apparatus to the Service Provider, on the terms of {he Apparatus Licence set out in 
paragraph 15.3. 

Terms of the Apparatus Licence 

The Council grants to the Service Provider a licence (the Apparatus Licence) with the right to grant 
a sub-licence to a Service Provider Related Party on the following terms: 

(a) the licence shall permit the Sewice Provider to: 

(i) install Apparatus; and/or 

(ii) use, manage, work on, remove, maintain. clean and repairthe Apparatus; and/or 

(iii) affix or remove Attachments to or from the Apparatus; 

in each case in connection with and only insofar as such installation, use. management, 
work. removal. maintenance, cleaning, repair. affixing and removal is necessary or 

expedient for the performance of the Service Provider's obligations or the exercise of the 
Service Provider‘s rights under these Highways Services Special Conditions; 

(b) in the exercise of the Apparatus Licence the Service Provider shall and shall procure that 
each Service Provider Related Party granted a sub-licence shall: 
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162 

(C) 

(I) use reasonable endeavours not to cause any nUIsance, 

(II) at all times comply With Good Industry Practlce; 

(In) comply With all relevant Law and Gwdance and Highway Standards relatlng to the 
carrymg out of the Highways Servtces, 

(IV) obtam all Necessaw Consents; and 

(v) make good any damage to any Council Assets or any Highway Network Part 
forthwnth but only Insofar as the same arises from or In connectlon wnh the 

Highways Sen/Ices; 

for ihe avoxdance of doubt, nelther the Apparatus Llcence nor the permlssxon to carry out the 

Highways Semces on the Highway Network Is a ltcence under NRSWA and Is granted 

subject and Without prejudice to 

(I) any nght of the Council under this Agreement to provnde the Highways Semces, 

(II) the Counml's rights, powers, duties generally and the exercise of Its rights, functions 

and performance of Its obligations In accordance With these Highways Serwces 

Specxal Condmons, and 

(m) the rights of agents of the Councnl, statutory undertakers and holders of licences 

under the NRSWA (or any agents of the same), 

the Apparatus Llcence Is not a lease of any Apparatus and the parhes do not Intend the 

Apparatus Licence to transfer any real property from the Council to the Sen/Ice Provider or 

grant to the Serwce Prowder any Interest In any Apparatus the subject of this Apparatus 

Llcence or In the land on whlch any such Apparatus Is placed. 

Risk in the Apparatus 

Existing Apparatus 

The Samoa Provxder shali, In prowdmg the Highways Serwces and at 1ts own cost, take such steps 
as are necessary to repair or replace any Item of EXIstIng Apparatus which for any reasun [5 

damaged (whether as a result of acoldent or vandalism or othenmse) so that the n ghways Serwces 
Spemfica’uon and the other reqUIrements of ihls Agreement are complied WIth. 

Incomplete Apparatus 

Without prejudice to paragraph 15 1, where part of an Item of Apparatus has been Installed but the 

Installatlon has not been completed by the Termmaflon Date, then. 

(a) 

(b) 

no later than the Termmatlon Date, the Servxce Provtder shall dehver to the Gouncnl a written 

list detalllng the Incomplete Items of Apparatus together WIth such photographic evndence as 

Is reasonably necessary for the Councxl to Identify the Incomplete Items of Apparatus; 

the Council shall, t hhm ten (10) Busmess Days of recexpt of the 1131: referred to m 
paragraph 16 2(2) speCIfy, In wrmng, Wthh Incomplete Items of Apparatus shall be removed 
by the Service Provxder;
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16.3 

16.4 

16.5 

17 

17.1 

17.2 

(o) no later than twenty (20) Business Days of receipt of the written instructions referred to in 
paragraph 16.2(a), the Sen/ice Provider shall: 

(i) remove, at no cost to the Council, the items identified by the Council to be removed; 
and 

(ii) transfer to the Council the rights, title and interest in, and to, all remaining 

incomplete items of Apparatus. 

New Apparatus 

Subject to paragraph 21 (Capital Works (Highways)). risk in the New Apparatus shall be the 
responsibility of the Service Provider until it reverts to the Council in accordance with 

paragraph 16.4. The Service Provider shall, in providing the Highways Services, take such steps as 
are necessary t6 r‘éfnéif 6f feplaéé any item of New Apparatus which for any reason is damaged 
(whether as a result of an accident, vandalism or omen/vise) so that the Highways Services 
Specification and the other re'quirements of this Agreement are complied with. 

Transfer of Risk to the Council 

Subject to the provisions of the Accrual and Des-Accrual Process and the Change Control Procedure, 
risk in 1119 Apparatus shall pass to the Council at 23:59:59 on the last day of the Agreement Period. 

Advertising 

(a) The Service Provider shall not place any advertising, sponsorship or branding on any 
Highway Network Part, Apparatus or Highways Equipment without ihe Council's prior written 
consent. 

(b) The Council shall be entitled to exercise their absolute discretion in respect of any requests 
made byjhe Service Provider under paragraph 16.5(a). 

Use and Disposal of the Apparatus and Equipment 

Restriction on Use of Apparatus 

The Service Provider shall not: 

(a) use the Apparatus for any purpose other than in respect of the performance of the Service 
Provider's obligations under this Agreement; and 

(b) subject to paragraph 17.2 and Clause 22 (Third Party Contracts and Income) of this 

Agreement, shall not sell, lease, transfer, grant rights over or otherwise dispose or part with 

possession of (or purport to do any of the foregoing) or any interest in any item of Apparatus 
without gb’taining the prior written consent of the Council. 

Permitted Transfer and Disposal 

The Service Provider may sell, lease, transfer, grant rights over or otherwise dispose or part with 
possession of any item of Apparatus to the extent that: 

(a) such disposal is identified in an Annual Programme; and 
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182 

(b) In the Servuce Provxder‘s reasonable oplnlon, the Apparatus comprises equment WhICh is of 
a waste or scrap nature 

Conseni 

Any consent granted by the Councxl pursuant to paragraph 171(b) may be given generically In 
rela’uon to pamcular Apparatus, or specmcafly 1n relatlon to an mdmdual Item of Apparatus, and shall 
be subject to such condmons as the Camel] may speclfy In Its absolute discretlon, (Including wnthout 
limitation as to price and that any proceeds, Includlng any related proflt, Is remitted to and belongs to 

the Councxl or as It otherwxse may dlrect) 

Necessary Consents 

Necessary Consents for fixing Apparatus 

The Serwce Prowder may. In the course of provndmg the Highways Services, be requu'ed to affix 

Apparatus to structures that are not Highway Network Pads and the Servtce Prowdershalr 

(a) diligently and Without delay and, to the extent that It IS lawfully entitled to do so, take such 

action as Is necessary or appropnate to liaise With, and obtain Necessary Consents from, 

Owners (as that term Is defined In Section 45(9) of the Publlc Health Act 1961) of the 

structure to whlch It Is proposed Apparatus Will be attached, 

(b) keep the Councfl Informed of progress on a contlnmng basis at all reasonable times, and 
upon reasonable request by the Council; 

(c) where the Sen/Ice Prowder, usmg all reasonable endeavours, has been unable to obtain a 
Necessary Consent from an Owner, glve written notice to the Council Inforrmng the Councfl 

that the Sewlce Prowder has been unable to obtain such Necessary Consent and such 

notice shall set out. 

(I) details of the relevant Apparatus. structure and Owner. 

(u) documentary eVIdence of the reasonable endeavours taken by the Sewlce Prowder 
to secure such Necessary Consent, and 

(m) proposed alternative des:gn solutions whereby the relevant Apparatus could be 

affixed In another location or to another structure (or other Apparatus) which destgn 

solutlons shall be the minimum depariure from the relevant standards set out In the 

nghways Servuces Specmca’uon 

Process to be followed where consent not obtained 

Upon recelpt by the Council of a notice sewed pursuant to paragraphs 18 1(c) or 1B 5(b): 

(a) where the Councnl reasonably behaves that the Servme Prowder has not complied With 
paragraph 18.1(c), Inform the Sex-Vice Prowder what further steps It wishes the Servnce 

Provnder to take (which may Include the submlsslon of further deSIQn solutions) to comply 
wuth paragraph 18.1 (c) and the Semce Provnder shall elther take such steps or refer the 
matter to the Dispute Resolution Procedure,
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18.3 

18.4 

13.5 

(b) when the Council is satisfied that the Service Provider has complied with paragraph 18.1 (c) 
the parties shall meet to discuss the means by which the failure to obtain the Necessary 
Consent to affix the Apparatus to structures can be overcome and the continued 

performance of these Highways Services Special Conditions can be facilitated. Such steps 

may include the Council seeking to obtain the Necessary Consent and/or the Council 
agreeing to a departure from a rele'vant standard set out in the Highways Services 

Specification and/or the Apparatus being affixed in an alternative location as directed by the 
Council. 

Failure to Obtain Consent 

From the date twenty (20) Business Days after the date the Council first meets with the Service 
Provider pursuant to paragraph 18:2(b) until the earlier of: 

(a) the Service Provider or the Council obtains the Necessary Consent to affix the Apparatus; 

(b) the Apparatus is installed In another location in accordance with the Highways Services 

Specification; 

(0) the Council provides its approved to a variation to the design of the Apparatus pursuant to 
the Review Procedure; 

(d) the relevant Apparatus is De-Accrued in accordance with the Accrual and De—Accrual 

Process; 

(e) a Change is implemented in accordance with the Change Control Procedure, 

any failure to obtain a Necessary Consent to affix Apparatus to a structure other than other 
Apparatus shall constitute an Excusing Cause and the provisions of Clause 39 (Excusing Causes) of 
this Agreement shall apply. 

Removal of Apparatus 

The Service Provider shall be responsible (at the Council's cost to the extent that such cost is 
reasonably and properly incurred by the Service Provider) for complying with (in accordance with the 
Public Health Act 1961 and any other applicable Law) any requests from Owners to: 

(a) remove Apparatus from structures temporarily during periods of repair or reconstruction; and 

(b) remove Apparatus from structures permanently. 

Owner‘s request to remove Apparatus 

In the event that a request is made by an Owner to remove Apparatus from a structure the Service 
Provider shall: 

(a) where the Apparatus is to be removed temporarily, remove and refix the relevant Apparatus 
and during the period of removal take such alternative measures as are necessary to ensure 
the Highways Services Specification is complied with; 

(b) where the Owner has requested the Apparatus he removed permanently. inform the Council 
.in writing forthwith and use reasonable endeavours to agree with the Owner that the
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Attachment remain In Its orlglna! posmon. Where the Servtce Prowder has been unable to 
obtain agreement from the Owner that the Attachment shall remain In Its original posmon, 
then the SeNIce Prowder shall serve a written miles on the Counml contaxnlng the 

Information set out In paragraph 13 1(c) and thereafter paragraph 13 2 and paragraph 13 3 

shall apply. 

Court Proceedings to remove Apparatus 

The Counml may at 1ts discretion commence proceedings under the Pubhc Health Act 1961 (or other 
applicable Law) so that a court can determine whether an Owner [5 obhged to allow or entltled to 
dlsallow the Apparatus to be fixed to the relevant structure 

Service Prowder to fake Proceedings 

The Council may serve wm'ten notice on the Serwce Prowder requmng the Servnce Provtder, at the 
Council's cost, (to the extent such costs are reasonably and properly Incurred by the Serwce 
Prowder) 

(a) to dlllgenily and Without delay prepare the paperwork In the name of the Councfl In respect 
of any proceedings taken or to be taken by ihe Councx] pursuant to paragraph 18 7, and/or 

(b) to attend any court proceedings, 

provxded that the Councxl shall, as soon as practlcable followmg a reasonable request from the 

Servxce Provtder, Sign any necessary documentation and take such other necessary steps or steps 

reasonably requxred by the Semce Prowder WhlEh only the Councnl IS able to take relating to any 
such proceedmgs and If elther party becomes aware that the Councnl Is not entitled pursuant to any 
Law. to delegate responsxblhty under thus paragraph 18.7 to the Servme Provuder, that party shall 
Inform the other party of that fact and as soon as reasonably practicable thereafter the Councxl 
and/or the Servxce Prowder shall take such steps as are necessary to ensure compliance With the 
relevant Law 

Security of the Highway Network 

Responsibility for Protesters and Trespassers 

The Councxl shall not be responSIbls at any time from the Semce Commencement Date for 

(a) the presence on, or around, or entry on to, or around, the Highway Network or Highways 
Depot of, by or caused by any Protester or Trespasser, or 

(b) any other Interference With, or affecting, the HIghway Network or Highways Depot or the 

Vlcmlty of them caused by any Protestor or Trespasser, or 

(c) any Interference t hh or affectlng the n ghways Servxces, by or caused by any Protester or 
Trespasser; or 

(d) any act, omlsswn or default of any Protester or Trespasser; or 

(9) any lawful or unlawful actlvmes of any Protester or Trespasser
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19.2 

19.3 

19.4 

19.5 

19.5 

and where apy of the above circumstances results in the Council being unable to comply with 
paragraph 13 (Ownership and Use of Highway Network) or paragraph 15 (Ownership and Licence of 
Apparatus) to make available to the Service Provider access to the Highway Network this shall not 
be a breach of those paragraphs or any other obligation or warranty of the Council under this 
Agreement. 

No Relief for Offsite Works 

The Service Provider shall not be relieved of any requirement to carry out any part of the Highways 
Services if the failure of the relevant highway authority (not being the Council) to give to the Service 
Provider access to Council Areas required to carry out the relevant part of the Highways Sen/ices is 
the result of any of the circumstances set out in paragraph 19.1. 

The acts (or presence) of Protesters and Trespassers shall be an Excusing Cause and the 
provisions of Clause 39 (Excusing Causes) of this Agreement shall apply. 

Service Provider to Bear Loss 

Subject to paragraph 19.5, the Service Provider, shall reimburse any Losses suffered by any person 
arising out of a failure by the Service Provider to deliver the Highways Services as a result of any 
circumstance set out in paragraph 19.1, provided that nothing in this paragraph 19.3 shall affect: 

(a) any right of the Council to make or recover pursuant to any claim against any Protester or 
Trespasser for damage suffered by the Council or any Council Related Party; or 

' 

(b) any right of the Service Provider to make or recover pursuant to any claim .against any 
Protester or Trespasser for damage suffered by the Service Provider or any Service 
Provider Related Party. 

No Payments to Protesters 

The Service Provider shall not give directly or indirectly to any Protester or Trespasser any 
inducement, monetary or otherwise, with a view to avoiding, limiting or influencing the manner of 
protest activities by that Protester or Trespasser or by other Protesters or Trespassers. 

Gypsies and Travellers 

The following provisions shall apply in relation to gypsies and travellers on the Highway Network: 

(a) the Service Provider shall at all times: 

(i) treat gypsies and travellers with courtesy and respect and in a humane and 
compassionate manner: 

(ii) not take any action in relation to gypsies and travellers other than in accordance 
with the Council‘s then published policy on unauthorised encampments or after prior 
consultation with the Council; 

(iii) not make any provision on the Highway Network for any temporary or permanent 
site for gypsies or travellers; 
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(b) 

20 

subject to the pnor written consent of the Councll, the Sewlce Prowder shall bnng an action 
In the name of the Council for the possesston of any part of the Highway Network which IS 
subject to an unauthorised encampment and the Servxce Provxder shall Indemnlfy and keep 
Indemnmed the Council against all Losses and Claims ansmg out of, any such action 

During the period that such encampment IS In place the Servxce Provnder shall take all 

reasonable steps to ensure that the SlZe of the encampment does not Increase 

Fossils and Antiquities 

20 1 Ownership of Finds 

As between the parties, all fossils, antiqumes and other objects havmg artistic, hlStOrlC or monetary 
value and human remains Wthh may be found on or at the Highway Network are or shall become, 
upon discovery, the absolute property of the Council 

20 2 Discovery of Fmds 

Upon the dlscovery of such Item durlng the course of carrylng out the Highways Services. the 
Service Prowder shall- 

(a) 

(b) 

(0) 

Irnrnedlately Inform the Councnl Representatlve of such discovery by written notice; 

take all steps not to dxsturb the object and, If necessary, cease any part of the Highways 
Services In so far as ihe carrying out of such part of the Highways Sen/Ices would endanger 

the objector prevent or Impede Its excavatlon. and 

take all necessary steps to preserve the object In the same posmon and condition In Wthh It 
was found 

20 3 Procedure on discovery of a Find 

Upon receipt of a written notice pursuant to paragraph 20.2(a) the followmg provxslons shall apply- 

(a) 

(b) 

the Councxl Representative shall promptly, and In any event wnthln ten (10) Busmess Days of 
a recelpt of a wnfien notice from the Semce Prowder. Issue an mstruonon to the Sen/Ice 
Prowder specnfylng what action the Council Hepresentatrve reqLures to be taken In relaton to 

such discovery and If no such Instruc’uon Is forthcomlng wnhm such period the Serwce 
Provnder may continue to carry out the affected works, 

the SerVIce Prowder shall Within a reasonable penod comply wnh any Instmctlon Issued by 
the Council Representative pursuant to paragraph 20 3(a) at Its own cost (except and to the 
extent that such Instruction constltutes an Council Change pursuant to paragraph 20.3(0) In 
whlch case the prowsxons of the Change Control Procedure shall apply), 

If directed by the Council Representative, the Servxce Provxder shall allow representatives of 

the Come“ to enter the Works Site or relevant part of the Highway Network for the purposes 
of removal or dlsposal of such dlscovery and the Councfl shall comply With all relevant safety 
procedures and any reasonable dlrecilons With regard to sxte safety that may be issued by 
the Servxce PrOVIder Representative from time to hme;
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(d) 

(e) 

if any instruction given pursuant to in paragraph 20.3(a) includes a requirement for the 
Service Provider to suspend the carrying out of any part of the Highways Services and/or to 
carry out works which are not works which would be strictly necessary for the purpose of 
compliance with Law or any Necessary Consents, such works or instruction to suspend shall 
be deemed to be an Council Change and the provisions of the Change Control Procedure 
shall apply; and 

the Council shall act promptly and diligently in dealing with its obligations in this 

paragraph 20 in relation to any find so as to mitigate any effect on the Service. Provider 
and/or the Highways Services.
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Par! 7 ~ Capital Works (Highways) 

Capital Works (Highways) . 

The Sewlce ProVIder shall liaise wnfi, and promptly prowde all reasonably raqurred Information tot 
the Technical Sefwdes Provtder to >335|st With the preparation of the draft Gama! Programme 
(Highways) by the Tecluuual Selvwes PFDVIdBl. Such tlwférluallon shall Include prowstonal plopusals 
Whlch Include the mformaflon set out [11 paragraph 21 5 

Once the Council has approved the Capnal Programme (Highways) prepared by the Technical 
Sen/Ices Provider, the Council (or the Technrcal Servrces Provrder) shall provxde the Service 

Prowdermih such Capital Programme (Highways) w12h details of Capital Works (Highways) Which 
the CDUDOII proposes m be earned out during ihe fallowmg Agreement Year 

The Council QIVEIE no warranty as to the value or type of works covered In each Capnal Programme 
(Highways) or that afiy such programme WI" apply In any Agreement Ye_ar 

The Semce Profider shall maintain. from the Serwce Commencement Date imtll all liability In 

respect of Capital Works (Highways) has ceased, the relevant Required Insurances (which shall 
Include contractor's all nsks Insurance). 

Within twenty (20) Business Days of recexpt of the approved Capital Programme (Highways), tfie 
Sewlce Prowder shall respond pravtdlng, In relahon tweach element of Capital Works (Highways) In 
the Capital Programme (Highways) a proposal Which provtdes,.as a minimum. the followmg deals in 
ancordance With Method Statement 10 (a Proposal). 

(a) an estimatevoflts costs for carryxng putme‘relevant works, wnh arfull breakdown of HS costs 
usmg 1he-agreed Schedule of Ratest relation'to the same, to be providedomthe basxs of 
Open-Boqk-Aocountlng and .whlch-tpuat demonfirats Value for Money and re‘rqaxn open for 
accéptgncefiat any flnie during the folLowmgAgreément Year. 

(b) a progoséél‘flmstable for com plehon gf‘the reIevapt wuxks; 

Aha relevant works, prowdaqzmat' (c) propased’npeiymént arrangements Inirelatromtg 

(I) for wgrks with‘a value of less‘tfi 
“ 

he‘Sqrvtce Provxdefismroposat must be 
' nn‘ibebasm of a lump sum on compleflgn'azumpSum Payment), 

(H) In relaflon to works wuth a vague between. 
Provider's proposal may Includé "monthly, milestone‘payrnent‘ sad Qn.complggon of 
clearly eflned physxcel elem‘entrs of the wprk's wnh each milestone: paymenm 

‘(Milégtone Payment), 

each t9 be’known as theProposal Fae, 

(d) detanlsnf any reqmred Road Sectionfllosures; 

‘3...“1 

,. 

1,, 

anytpmporary modlficattons'to, of suspension of, Traffic Regulation Orders, (9) 

(f) detailsof any Necessary Consentg. 

(g) to tha- eident possible. dét‘atls of ihe. proposed members of the‘ prfifesswnal team and the 
.~ éppbmtméngs' 'and c‘bllatera'l warranties in favour ofrths- CDUhGIl In relaUOn to 

them to lhia éxient- ihey are not alraaiiy m existence, and



21.6 

21 .7 

22 

22.1 

(h) details of any potential impact on the performance of the Highways Services together with 
proposals to mitigate such impact. 

Where the Council does not, acting reasonably. accept that a Proposal offérs Value for Money the 
Council may: 

(a) request thatthe Service Provider redrafts the Proposal; or 

(b) notwithstanding Clause 8 (Exclusivity) of the Agreement. if following a period of sixty (60) 
Business Days the Paflies cannot agree the terms of the Proposal, the Council shall have 
the right i0 either deliver the relevant Capital Works (Highways) itself or to seek tenders from 
Third Parties in order to deliver the Capital Works (Highways). 

The Service Provider shall provide the Council with all information and assistance requggted by the 
Council in r'el'étififi if) the development of each Proposal, including amending the Proposal as 
required. The Service Provider shall carry out Capital Works (Highways) in accordance with each 
agreed Proposal. 

Performance of Capital Works (Highways) 

The Service Provider shall carry out. or procure the can'ying out, of the design (including the 

preparation of Design Data) and construction. completion and testing of the Capital Works 
(Highways) 50 hat: 

(a) the Capital Works (Highways) or the relevant part of the Capital Works (Highways) shall be 
completed in accordance with the terms of the Proposal; 

([3) the Capital Works (Highways) shall fully comply with and meet all the requirements of this 
Agreement, the Highways Services Specification (where applicable), Good Industry Practice, 
all Necessary Consents, Highways Policies and all applicable Legislation in effect as at the 
Completion Date; 

(0) new materials only shall be used in carrying out the Capital Works (Highways) (unless the 
Council agrees otherwise in writing) and all goods used or included in the Capital Works 
(Highways) shall be of satisfactory quality, and there shall not be used or included in the 
Capital Works (Highways) any products or materials not in conformity with Relevant British 
or European Union Standards or codes of practice or which, at the time of use, are widely 
known to contractors or members of the relevant design profession within the European 
Union to be deleterious to health and safety or to the durability of highways and/or other 
stmctures and/or finishes and/or plant and machinery in the particular circumstances in 

which they are used; 

(d) all persons employed in connection with the performance of the Capital Works (Highways) 
shall be skilled and experienced in their several professions, trades and callings or 

adequately supervised; 

(9) all aspects of the Capital Works (Highways) will be supervised by sufficient numbers of 
persons having adequate knowledge of such matters for the satisfactory and safe 

performance of the Capital Works (Highways) in accordance with this Agreement and having 
regard to the activities which are being carried out on the Highway Network and having 
regard to the safety of the public or any Council Related Party likely to be, or capable of 
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231 

23,2 

23.3 

23 4 

23.5 

23.6 ‘Th' 

bemg, affectedpy the carrying out of {he Capttal Works (Highways) or the relevant aspéct of 
the Capital Works (Highways), and 

(f) pnor to the relevant Completion Date the Capital Works (Highways) are mamtamed In good 
order, kept in a safe condition and protectéd from damage, and the Highway Network Is 

“‘sécfli'étl'Efiéfrfit'tréépfis’éffMfi‘e’fE réza‘fiyh‘amy‘fifiducafiléj‘affia aléafi“§ha‘tmy”sa‘fai=’“ei§‘ 

practicable, havmg legald to me nature of the Capital Works (Highways). 

Defects Liability 

Any Defects for Wthh the Service Provxder IS responstble WhIch appear Wflhln the Defects Liablllly 
Period shall be specified by the Council (or the Technical Services Provtder) In a schedule of Defects 
WhICh shall be delivered to the Samoa Prowder as an Instmclton of the Cuunozl to make good the 
Defects listed not later than ten (10) Busmess Days after the expiration of the Defects Llablllty 
Period, and wrihzn a reasonable time after the receipt of such schedule, the Defects specified shall. 
be made good by the Samoa Provrdarat no cost to the Council 

Nahum-standing paragraph 23 1. the Counml may. whenever It consldars It necessary so to do, 
prowded It IS not later than ten (10) Busmess Days after the expiration ofifie Defects Liability Penod, 
Issue Instructions requmng any Defect for whxch the SeNIce-Prowder IS responsible which appears 
wrthm the Defects Llablllty Fenod to be made good and ihe Sen/Ice Prowder shall Within a- 
reasonable time (and In any swan; Wuthm a period of ten (10) Busmess Days or such longer period as 
the Parties may, acting reasonably, agree) after re'celpt of such Instructions comply mm the same at 
no cost to the Council 

In cases of urgency the Councal's Insiruuttons under paragraphs 23.1 and 23 2 may require any 
matter to'be made good WIU‘Hn-SUGh period of ume specmed In the Instruction as the circumstances 
shalt requrre, and theVprowsmns of paragraphs 23.1 and 28 2 shall be applred by reference (‘0 such 
mduced tame penod 

If ihefiervme Frowder falls to cgmplx wuth an mstruchon Issued pursuant to paragraph 23 1 or 
pataqfaph'gfj 2 vylthlg ten '(10) Buyness Days of the relevant Instrqcuon or suqh lohgerpenod as 
may be, agreedmr where'garagraphea 8 applies sugh reducgd‘pemdzgf tlme'ag ls rqasqnafile, the 
.Counclflm‘ay ltselfcarry gut or: Qmplgy and play others in can}! out thémecessaryn‘iahn‘ggqod of any 
Defect, {eqdvénng fran 155 Servlcél‘jmwdé'r the céété aria iosses maurretf as a‘rgsultgf such Defect 
and'maklng good'the same as a debt 

When all Defgctswhzch the Councthay have reqmred to be made gggd under paragraphs 23 1 or 
252 have fiee‘n.nia§s goqd, the Couliéllis Representative shall 1551.1? 

a' cémfpate is that effécg, 
which Acgmfrga‘te shall noi be unreasonhblyccielayed‘or wflhhejd. and‘gomplehon of makmg good 
defqptsshall be (Egg-med for all the purposes of fins Agreement {puhave fgkénjplaoe on‘ffie 'day 
sgaied m 5th nqgge (meyerflficaté of completion oiMakLng Goch IDengtsj provzded that the 
quncll's figpxgsgptatgve ghall not be requgred to x§sue anyCemfiaatgapf Ggqpkeyoqigf Makmg q ud Diafgfitsany‘eérugrflhan 14 da'js‘iafter the" expiry of the Defectanabl my, Period. lThe-Issue of’any 
Ce‘rtmcatemf Oompfepon otManng Qéb‘d Degeoig, 55?" not afiépizifis‘cpntmggu Kgbxlfiy ofithq 
Se‘rvngé Pfowder- in respect of afiybéfects'. 

"Qouhéal may reia‘xfi 'ei-s‘umzxof gp- f the paymgznt due‘to thga Sveli'wce " ' 

) Jn—gcporqancegwuh- paragrépfies Eréwaéfinrrgldu‘sfiita ”gage bf
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23.7 

23.3 

23.9 

24 

24.1 

24.2 

24.3 

The Council shall pay the Service Provider: 

(a) the first half of the Retention to the Service Provider within twenty (20) Business Days of a 
Completion Certificate being issued in accordance with paragraph 24.4 (if the Service Provider (in its 

capacity as Technical Services Provider) ceases to provide the Technical Services for any reason, 
the Service Provider (in its capacity as Highways Services Provider) shall enter into the Provider 
Direct Agreement with the incoming Technical Services Provider provided that: 

(a) the Technical Services Provider‘is an organisation of appropriate legal and financial standing 
with appropriate resources and technical expertise to carry out (or procure the carrying out 

of) me Technical Services; and 

(b) in advance of execution of any Provider Direct Agreement, the incoming Technical Services 
Provider provides evidence in a form acceptable to the Service Pnoyider (actingreasonably) 
thai it holds professional Indemnity insurance against risks and with a level of cover 

acceptable to the Service Provider (acting reasonably). 

Where the Service Provider (in its capacity as Highways Services Provider) has entered into a 
Provider Direct Agreement with an incoming Technical Services Provider and incurs any Losses due 
to failure by the incoming Technical-Services Provider to comply with its design or other obligations it 
will be required to claim under the Provider Direct Agreement against the incoming Technical 
Services Provider, and the Council shall have no liability to the Service Provider in respect of the 
same. 

Certification of Capital Works (Highways)) in relation to any package of Capital Works (Highways); 
and 

(b) the second half of the Retention to the Service Providerwithin twenty (20) Business Days of 
a Certificate of Completion of Making Good Defects in relation to the relevant Capital Works 
(Highways) 

Liability for Capital Works (Highways) 

Subject to clause 41.1 and 41.2 of this Agreement and paragraph 24.2 the maximum aggregate 
liability of the Service Provider to the Council in contract. tort, negligence, breach of statutory duty or 

othenNise arising under or in connection with the relevant Capital Works (Highways) (including, but 
not limited to, in relation to Losses) shall,’ in relation only to Losses in respect of which the Service 

Provider is not required to maintain insurance in accordance with this Agreement, not exceed an 
amount equal to 100% of the value of the relevant Capital Works (Highways). 

The limitations in paragraph 24 shall not apply to the Service Provider's liability in respect of its 
indemnity obligations set out in clause 41.11:] to 41 .11.5 (inclusive) (Indemnifies and Liability) of 1his 
Agreement. 

Where the Service Provider is also the Technical Services Provider, if the Service Provider (in its 

capacity as Highways Sen/ices Provider) incurs any Losses due to failure by the Service Provider in 
its capacity as Technical Services Provider to comply with its design or other obligations it will be 
required to claim against the Technical Services Provider, and 1he Council shall have no liability to 
the Service Provider in respect of the same. 
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244 If the Semce Provxder (In Its capacxty as Technical Servxces Prowder) ceases to prowde the 

Techmcal Servmes for any reason. the Servnce Promder (In Its capacity as Highways Sen/Ices 

Prowder) shall enter Into the Premier Direct Agreement With the mcornlng Technical Serwces 

Prowder provxded that 

%@@@

\ 

(a) the Technlcal Servxces Provnder Is an organisation of appropriate legal and flnanctal standing 

wnh appropnate resources and technical expertise to carry out (or procure the carrylng out 

of) the Technical Servxces; and %@ 

(b) In advance of execution of any Provnder Direct Agreement, the Incoming Technical Services 

Provuder provndes evtdence In a form acceptable to the Sen/me Prowder (actlng reasonably) 
that It holds professmnal Indemnity Insurance against nsks and wrth a level of cover 

acceptable to the Same Provrder (acting reasonably) 

24.5 Where the Semce Provnder (In Its capacity as Highways Serwces Provnder) has entered Into a 
F'rowder Direct Agreement With an Incoming Technical Sen/Ices Prowder and moms any Losses due 
to failure by the Incoming Technical Sen/Ices Prowder to comply With Its destgn or other obligations It 

Will be reqUIred to claim under the Prowder Direct Agreement against the Incoming Technical 
Servxces Provxder, and the Councu shall have no Ilablllty to the Servxce Provxder In respect of the 

same 

25 Certification of Capital Works (Highways) 

25 1 Notification by the Service Prowder to the Council 

The Service Provnder shall give at least five (5) Business Days‘ notice In wrmng to the Council 
Representatlve on each occasmn that the Service Prowder Intends to Inspect and certify (for the 

purpose§ of final assessment and Issue of a Compllance Certificate) the relevant Capital Works 

(nghways) and/or Mllestone (as appropriate) Such noilce shall speclfy the location and time at 
which the Inspection Is to be carried out 

25 2 Inspections 

The Councnl shall noflfy the Samoa Provtder thatthe Councxl Representative and/or any nomlnee of 
the Councxl may attend the Sewlce Prowder‘s Inspection and carry out such assessments or 
Inspections to satisfy himself or themselves that the Servme Provtder has carried out the Inspection 
In accordance With the Method Statements and met the requxrements of these Highways Servxces 
Special Condltlons, Includlng Without limitation any requxremenis set out In the n ghways Servxces 
Specnflcaflon The Councxl shall use reasonable endeavours to procure that the person(s) attending 
any assessments or Inspections shall not delay the Inspection or adversely affect the Servxce 

Prowder‘s ability to perform Its obllgatlons under these Highways Servxces Specxal Condltlons 

25 3 Written confirmation 

The Serwce Provxder shall, wflhln two (2) Busmess Days of completlon of ihe relevant Inspection, 
confirm to the Councnl In wntlng, whether or not It behaves that the relevant Capital Works 

(Highways) and/or Milestone as relevant are Compliant (subject to any Snagglng Items) and, 1f 

applicable. submit to the Council a draft Snaggmg LlSt 

2&4 Non-Compliance 
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25.5 

1 25.6 

25.7 

25.8 

25.9 

25.10 

If the Council does not agree with the Service Provider‘s written confirmation and/or draft Snagging 
List issued pursuant to paragraph 25.4 than the Council shall, within five (5) Business Days of 
receipt, notify the Service Provider accordingly, giving details of the affected Highway Network Parts 
and/or Milestone and the grounds of non-compfiance of the Capital Works (Highways) (which, to the 
extent considered appropriate by the Council, may include information relating to any inspections 
carried out by the Council or any nominee of the Council). Following any such notification, the 
Service Provider shall, as soon as possible, consider the details of the notification and confirm 
whether or not it agrees withithe Council's notification. 

Rectification 

Where the Service Provider agrees with the Council's notification given pursuant to paragraph 25.4, 
the Service Provider shall, as soon as possible. take such steps as it considers necessary to ensure 
that the relevant Capital Works (Highways) are Compliant. The. Service. Provider shall-notify the 

Council on completion of the relevant steps and the provisions of paragraphs 25.1 to 25.4 (inclusive) 
shall apply until the Council accepts the Service Provider's written confirmation or the matter is 

referred to ihe Dispute Resolution Procedure. 

Disagreement with Council notice 

Where the Council has served notice pursuant to paragraph 25.4 but the Service Provider does not 
agree with the Council’s notification, the parties shall use their reasonable endeavours in good faith 
to reach agreement by discussion, but if no agreement is reached either party may refer the matter 
to the Dispute Resolution Procedure. 

Delay to Completion 

Where the Council has served notice pursuant to paragraph 25.4 and either the Service Provider 
agreeswith the Council's notification or a Dispute is in progress, The relevant Highway Network Parts 
and/or Milestone shall not be treated as being Compliant for the purposes of this Agreement (and no 
Compliance Cerfificate shall be issued) until such date that it is agreed or determined that the 
relevant Highway Network Parts and/or Milestone(s) (as appropriate) are Compliant (subject to any 
Snagging Items). 

Certificate of Compliance 

Upon the agreement between ihe Council and the Service Provider that the relevant Highway 
Network Parts and/or Milestone(s) are Compliant. the Service Provider shall issue to the Council a 
Compliance Cefiificate together with a Snagging List. 

Rectification of Snagging Items 

Where a Snagging List has been issued pursuant to paragraph 25.8, ’zhe Service Provider shall 
rectify the Snagging Items within twenty (20) Business Days of the date of issue of the Snagging 
List. 

Failure to Complete Snagging 

Where the Service Provider fails to rectify the Snagging Items in accordance with the provisions of 
paragraph 25.9. than the Council shall be entitled to serve written notice on the Service Provider 
requiring such works to be carried out within twenty (20) Business Days of receipt of such notice, 
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2511 

26 

261 

262 

263 

264 

fajhng whxch the Camel! shall be entitled to carry out necessary works to rectify the Snagglng Items 

and the Servxce Provxder shall pay the Councxl's costs and expenses reasonably and properly 
Incurred m the carrying out of such works Within twenty (20) Busmess Days of receipt of an Invoxce 
from the Council 

No effect on Service Provider’s Obligations 

The Issue of any Compllance Certificate m no way affects the obhgaflons of the Servxce Prowder 
under this Agreement, Including Without [Imitation In respect of any fallure by the Servxce Prowder to 

meet the requnrements of the Highways Servnces Specmcatron 

Payment for Capital Works (Highways) 

Payment 

The Councxl shall pay the Samoa Prowder for the carrying out of the Capital Works (Highways) 
exther. 

(a) where the Capital Works (Highways) are commissxoned In accordance wnth paragraph 

21 5(c)(l) of these HIghways Servxces Speclal Conditions Vla a Lump Sum Payment, or 

(b) where the Capital Works (nghways) are commissxoned In accordance WIth paragraph 

21 5(c)(u) of these Highways Servxces Specnal Condmons through Milestone Payments. 

In each case on recexpt by the Council of a vahd Compllance Certlflcate 

Followmg the Issue of any Compllance Certificate in accordance With paragraph 25 (If the Sen/Ice 

Provxder (In \ts capacnty as Technical Semces Provzder) ceases to prowde the Techmcal Serwces for 
any reason, the Service Prov1der(ln Its capacnty as n ghways Sen/Ices Provxder) shall enter Into the 
Provxder Dlrect Agreement With the Incoming Technical Serwces Prowder provnded that 

(a) the Techmcal Servmes ProVIder Is an organisation of appropnate legal and flnancnal standlng 

wnh appropriate resources and technical expertise to carry out (or procure the carrying out 

of) the Technical Serwces, and 

(b) In advance of execution of any Prowder Direct Agreement, the mcomlng Technical Sen/Ices 
ProVIder provxdes evxdence In a form acceptable to the Servme Provnder (acting reasonably) 
that It holds professuonal Indemnity Insurance agamst nsks and With a level of cover 

acceptable to the SerVIce Provnder (achng reasonably) 

Where the Servme m eder (In Its capaclty as Highways SerVIces Provxder) has entered Into a 

Provrder Direct Agreement wnth an Incommg Techmcal Servxces Provnder and Incurs any Losses due 
to fallure by the Incoming Techmcal Servnces Prowder to comply WIth Its deslgn or other obligatlons It 
WI" be required to clan-n under the Provuder Dlrect Agreement against the Incoming Technical 

Services Provxder, and the Councfl shall have no liability to the Serwce Provlder m respect of the 
same. 

Certification of Capital Works (Highways)) the Servxce Frovtder shall provtde the Council With: 

(a) an application for payment showmg the amount the Servxce Prowder considers to be 
payable, together With asummary of (where relevant) any amounts prevmusly paid,
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26.5 

26.6 

26.7 

26.5 

26.9 

26.10 

(b) a copy of the relevant Compliance Certificate; and 

(c) any additional information the Council reasonably requires. 

Notice of payment due to the Service Provider 

Within ten (10) Business Days after receipt by the Council of the Service Provider's application for 
payment in accordance with paragraph 25 (If the Service Provider (in its capacity as Technical 

Services Provider) ceases to provide the Technical Services for any reason, the Service Provider (in 
its capacity as Highways Services Provider) shall enter into the Provider Direct Agreement with the 
incoming Technical Services Provider provided that: 

(a) the Technical Sen/ices Provider is an organisation of appropriate legal and financial standing 
with appropriate resources and teqhnical expertisg to cagry out (or pr_c_cu1:e1he carrying out 
of) the Technical Services: and 

(b) in advance of execution of any Provider Direct Agreement. the incoming Technical Services 
Provider provides evidence in a form acceptable to the Service Provider (acting reasonably) 
that it holds professional indemnity insurance against .risks and with a level of cover 

acceptable to the Service Provider (acting reasonably). 

Where the Service Provider (in its capacity as Highways Services Provider) has entered into a 
Provider Direct Agreement with an incoming Technical Services Provider and incurs any Losses due 
to failure by the incoming Technical Services Provider to comply with its design or other obligations it 
will be required to claim under the Provider Direct Agreement against the incoming Technical 
Services Provider, and the Council shall have no liability to the Service Provider in respect of the 
same. 

Cenificafion of Capital Works (Highwaysp the Council will give notice to the Service Provider of the 
amount of the payment made or proposed to be made being the amount claimed by the Service 
Provider which is not disputed by the Council and shall pay that amount to the Service Provider by 
the final date for payment referred to in paragraph 26.2. Any faiIure to reach agreement shall be 
resolved in accordance with the Dispute Resolution Procedure. 

Notice of withholding payment 

At least five (5) Business Days before the final date for payment of any amount due to the Service 
Provider. the Council shall give notice to the Service Provider of any amounts claimed by the Service 
Provider that the Council in accordance with these Highways Services Special Conditions either 
objects to and is seeking to wiihhold or of any amount that the Council is owed by the Service 
Provider (including any amounts previously overpaid to the Service Provider) which the Council is 
seeking to withhold. Any notice shall set out the sum or sums proposed to be withheld, the ground 
or grounds for withholding payment and the amount attributable to each ground. 

Date when payment due 

The payment of the sums due to the Service Provider in accordance with paragraph 26.5 (Notice of 
payment due to the Service Provider) will be due ten (10) Business Days after the receipt by the 
Council of the Service Provider's application for payment in accordance with paragraph 26.2. 

Final date for payment 
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2611 

26.12 

2613 

27 

271 

27.2 

The final daté for payment of any sums referred to In paragraphs 26 9 (Date when payment due) and 
26.11 (Fmal statement and Repayment) shall be ten (10) Business Days after the date the relevant 
payment became due - 

Flnal statement and Repayment 

Not later than three (3) months after the Issue of the Certificate of Completion of Makmg Good 
Defects In accordance wnh paragraph 23 5, the Samoa Prov1der shall prCIVIde to the Councll a 

breakdown of- 

(a) all the payments made to the Servnce Provuder In relation to the relevant package of Caprtal 
Works (Highways), and 

(b) any further payments due to the Serwce PrOVIder In accordance With these Highways 
Servmes Special COndflanS. together With afull explanation of any additional payments due, 
over and above preVIoust agreed payments In respect of completed Milestones Includlng 
the balance of any amount payable, 

and paragraphs 265 (Notlce of payment due to the Sen/Ice Provnder) to 2610 (Final date for 
payment) shall apply In respect of any sum whxch the Servlce Provnder claims Is due pursuant to thzs 
paragraph 26.7 

VAT 

All sums payable by or to the CounCII or the Service Prowder are exclusxve of VAT In the case Of 

any VAT payable, the VAT shall be due 14 days after recexpt by the recelvmg party of a valid VAT 
anDICe 

Interest on late payments 

Save where othervwse specifically provtded, where any payment or sum of money due from the 
Council to the Serwce Prowder under any prowsxon of these n ghways SerVIces SPECIEI Condltlons 
(which for the avaldance of doubt shall not Include any amounts referred to In any notice of 
Withholding of payment In accordance With paragraph 26 8 (Notice of Withholding payment) IS not 

paid on or before the due date, It shall bear Interest thereon at the Prescnbed Rate calculated on a 
daIIy basis and compounded quarterly from the due date (whether before or after any Judgment) until 
actual payment 

Road Closures 

Road Closure Schedule 

The Councfl w1|| notify the Servuce Prowder wnh details of any Road Closure Schedule for the first 
Agreement Year prior to the Serwce Commencement Date. The Serwce Provxder shall Smelt to ”the 
Councxl Representative In accordance w1th the ReVIew Procedure 21 proposed Road Closure 
Schedule In respect of the Highway Network Includxng details of the proposed start and end dates for 
each penod of Road Section Closure and the works to be named out not later Than 1st January In 
each Agreement Year after the first Agreement Year, for the next succeeding Agreement Year. 

Revision of Road Closure Schedule
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Not later than thirty (30) Business Days prior to the commencement of any Quarter, ihe Service 
Provider may submit to the Council Representative, in accordance with the Review Procedure, a 
revision of the current Road Closure Schedule showing proposed revisions to the periods of Road 
Section Closure in respect of such Quarter. If there is no objection to any such revision pursuant to 
the Review Procedure, then it shall replace the Road Closure Schedule In respect of such Quarter. 

27.3 Restrictions on Road Section Clasures 

The Service Provider shall effect all Road Section Closures: 

(a) in accordance with a Road Closure Schedule;- 

(D) in accordance with paragraph 28.2; 

(c) in an emergency, in accordance with paragraph 28.5; 

. (d) first obtaining any order necessary under any Law; _ 

and the Council shall provide all reasonable assistance that may be requested by the Sen/Ice 
Provider in connection with obtaining any such order. The Service Provider shall not be treated as 
"effecting" a Road Section Closure wheré the Service Provider licences or authorises any 
obstruction of the highway (other than by any Service Provider Related Party) (including street 

works) in the proper performance of its obligations under paragraph 29 (Contracting Out of 
Functions) and paragraph 30 (Exercise of Statutory Powers by Council).
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27.4 Council Rescheduling of Road Section Closures 

The Council Representative may, upon sixty (60) Business Days prior written notice, require the 
Service Provider to re-schedule a period of Road Section Closure set out in a Road Closure 
Schedule, provided that the Council Representative may not require: 

(a) that such period of Road Section Closure be brought fonzvard by more than sixty (60) days 
from the scheduled date of commencement of such period of Road Section Closure; or 

g (b) that a period of Road Section Closure be deferred by more than sixty (60) days from the 
scheduled date of commencement of such period of Road Section Closure. 

27.5 Emergency Road Section Closures 

[f as a result of an emergency the need arises for Emergency Reactive Maintenance requiring Road 
Section Closures othenNise than in accordance with a Road Closure Schedule or as permitted under 
paragraph 28.2. the Service Provider may effect such Fload Section Closure, provided that the 
Service Provider shall, as soon as reasonably practicable, advise the Council Representative of and 
the reasons for such closure and shall take all reasonable steps to minimise the duration of such 
Road Section Closure. 

27.6 Duty of Good Faith 

@%@@®®@@% 

The Service Provider shall at all times be under a duty of good faith to ensure that the Service 
Provider plans, records and reports Road Section Closures and provides the Council with a true and 
fair view of the extent. location and duration of all Road Section Closures and at the end of each
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27 7 

27 8 

279 

month shall prowde a report to the Council detaxllng the timings and extent of actual Road Seotlon 
Closures for the preVIous month as part of the Monthly Report 

Provision of Information in relation to Traffic Regulation Orders 

Whether or not paragraph 30 (Exercise of Statutory Powers by Councfl) apphes, the Servnce Prowder 

(at Its cost) shall be responSIbIe for. and shall prowde to the Councll, all data gathering, document 

preparatlon, administrative and other support and liaison (Including preparation of plans, publication 

of notlces, administrative steps requnred to serve notices and servmg notices) In such manner and at 
such trues as to enable the Councfl to make any traffic regulation order In connection With the 
carrying out of The Highways Servmes 

Issue of Traffic Regulations Orders 

Subject to paragraph so (Exermse of Statutory Powers by Councxl) at the request of the Council and 
on such terms and condmons as the Councll may reqUIre consistent wnth the proper examse of Its 
statutory dunes, the Servxce Provnder shall be responsible on behalf of the Counts“, for the 

advemsmg, making and Implementation of all traffic regulation orders/notices requnred In order for 
the Servnce Provtderto carry out the Highways Serwces. 

Information on Road Closures 

The Servxce Prowder shall provxde to the Councxl such Information (Including wflhout [Imrtatlon 

details of proposed Road Section Closures and Information about [(3 traffic safety and management 
measures on the Highway Network) as may be requxred for purposes of any Infon'nailon sen/Ice 
operated by or on behalf of the Councfl from time to tlme Such Informatlon shall contaln such 
details, be In such format and be sent to such address at such Tlmes as may be notlfled to the 
Servxce Prowder by the COUHCJI from tlme to tlme.



Part B — Condition of the Highway Network 

23 

23.1 

Service Provider Due Diligence 

Without any limitation to any other provision of this Agreement the Service Provider, to the extent 

reasonably required, shall be deemed to have: 

(a) 

(b) 

(c) 

(d) 

(e) 

(1‘) 

satisfied itself as to the nature and extent of the risks assumed by it under this Agreement: 

gathered all information necessary to perform its obligations under this Agreement and any 
other obligations assumed; 

inspected and examined to its reasonable satisfaction the Highway Network and their 

surroundings and. where applicable, any existing structures or works on; over or under 1he 

Highway Network;- 

satisfied itself as to: 

(i) the means of communication with and access to and through the Highway Network, 
the accommodation it may require and the adequacy of the Tights of access set out 
in paragraph 13.1 (Licence) for those purposes; 

(ii) the possibility of interference by persons (other than the Council and other than 

persons claiming rights or tifle through, under or paramount to the Council) with 

access to or use of the Highway Network or benefiting from rights in respect of land; 

(iii) the precautions and times and methods of working necessary to prevent any 

nuisance or interference, whether public or private, being caused to any third 

parties; and 

(iv) the risks of interference by Protesters or Trespassers or any other persons 

trespassing on the Highway Network; 

examined, checked and satisfied itself as to the adequacy, correctness and suitability of all 

Design Data made available to the Service Provider by the Council prior to the Agreement 
Date and which the Service Provider has adopted or made use of in the Method Statements 
or which the Service Provider intends to adopt or make use of; and 

generally obtained for itself all necessary information as to: 

(i) the risks. contingencies and all other circumstances which may influence or affect 
the requirements in relation to the Highways Services and its decision to contract to 

carry out the Highways Services; and 

(if) any other factors which would affect its decision to enter into this Agreement or the 

terms on which it would do so. 
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Part 9 — Contracting out and carrying outof Functions/Statutory Powers 

29 

291 

292 

293 

294 

Contracting Out of Functions 

Contracting Out of Functions 

Subject to the prowsxons of this paragraph 29, the Sen/Ice Prowder Is hereby authorised by the 
Council as Local n ghway Authority, Highway Authority. Street Authonty, Bridge Authonty, 

Responsxble Authoniy, Transport Authorrty and Traffic Authority (each as defined In the Highways 
Act and/or NRSWA) from the Service Commencement Date until the Expiry Date or, If earner, the 

Termmatlon Date to exercnse, for the purposes of the prowslon of the n ghways Sen/Ices on the 
Highway Network each of the functlons of the CounCII listed In Annex 2 of these Highways Serwces 
Specnal Condmons The Semce Prowder and the Gounod shall take such acnons as are necessary 
for the efflment transfer of any such function to the Servme Pravxder. 

Terms of Authorisation 

The authorisation made under this paragraph 29 In respect of each and every Authorised Functlon [3 
made on the followmg terms 

(a) It shall be non-aSSIgnable; and 

(b) the Serwce Prowder shall not delegate any Authorised Function but, for the avoidance of 
doubt, shall be entltled to requxre sub-contractors to provxde servxces In relatlon any 
Authonsed Function, 

and the Semce Provxder shall exercxse properly and fully each of the Authonsed Functlons In 

respect of the prowslon of the Highways Serwces on the Highway Network for as long as the 
authonsatlon made under thls paragraph 2915 sfiec’nve 

Revocation of Authorised Functions 

The Council may, In Its absolute discrehon, revoke The authonsatlon In respect of any or all of the 
Authonsed Functions and any such demsmn of the Councul shall not be subject to reVIew under the 
Dlspute Resolution Procedure Such revocation shall be a Councnl Change and the prowsxons of the 
Change Control Procedure shall apply The Serwce Provxder shall cease to exermse the relevant 
Authorised Functlon from the date of revocanon which shall be the date agreed or determined 
pursuant to the Change Control Procedure If an authorisation Is revoked by the Councfl other than 
In accordance With thls paragraph 29 3, then for ihe purposes of Section 73 of the Deregulahon and 
Contracting OutAct1994"relevantcontract" shall mean thls paragraph 29 3 and no other provxsmn 
of these n ghways Serwces Specnal Condmons 

Expiry of Authorisation 

In the event that the 1999 Order and/or the 2009 Order or any replacement order made under 
Sechon 77 of the Deregulatlon and Contracting Out Act 1994 shall cease for whatever reason to be 
effecflve m relation to any or all of the Authonsed Functxons, such cessation shall be an Councll 
Change and the prowsnons of the Change Control Procedure shall apply
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29.5 

29.6 

29.7 

Exercise of Authorised Functions 

. ln exercising the Authorised Functions the Service Provider shall act in accordance with the 
principles of any Law which governs the conduct of the Council and, without prejudice to the 
generality of the foregoing, shall: 

(a) comply with all relevant Law, Guidance, Highways Standards and any other administrative 
and procedural requirements: 

(b) not take any decisions or actions which may be considered perverse or unreasonable and 
liable to be quashed; 

(c) obey the rules of natural justice; and 

(d) take-such reasonable actions as' are necessary to minimis’e ihe risk of Judicial REViéW 

and if the Service Provider fails to exercise any Authorised Function in the manner set out in this 
paragraph 29 then the Council may w'rthdraw or suspend the authorisation in respect of any such 
Authorised Function. 

Reporting of Authorised Functions 

For so long as any authorisation under this paragraph 29 is effective the Service Provider shall 

include in the Monthly Report details of all actions taken by the Service Provider pursuant to the 
Authorised Functions in respect of the relevant month; including without limitation details of: 

(a) all notices given and received: 

(b) all directions and consents given to Statutory Undertakers: 

(c) all agreements, commitments or compromises reached with Statutory Undertakers: and 

(d) any arbitration proceedings commenced or proposed. 

and without prejudice to the generality of paragraph 29.6(a) — 29.6(d) (inclusive) the Service Provider 
shall provide to the Council Representative with the Monthly Report, all copies of all consents and 
directions given by the Service Provider and all notices given and received by the Service Provider 
pursuant to the Highways Act or NRSWA. 

Action on ceasing of authorisation 

In the event of: 

(a) the revocation of an authorisation under paragraph 29.3; or 

(b) the suspension or withdrawal of authorisation under paragraph 29.6; or 

(c) on the expiry of an authorisation under paragraph 29.4; 

the Service Provider shall take such acfions as are necessary for the efficient transfer of any such 
function to such persons as the Council may designate. 
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(a) 

(b) 

(a) 

(b) 

(d) 
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(0), 

29 3 Further Orders 

In the event that any further order under Section 73 of the Deregulation and Contractlng Out Act 
1994 prowdes for the exerczse of further functions of a Local n ghway Authority, Street Authority, 
Traffic Authority or Bndge Authority addmona] to those listed [l'l Annex 2 of these Highways Servtces 
Special Conditions (Authonsed n ghway Functions and Services) then 

{he Councxl may give wrztten nonce authonslng the Servxce Provxder to exercise any, or all, 
such further functions for the remainder of the SeNIces Penod (but not pnor to the Serwce 
Commencement Date) for the purposes of the prowsxon of the n ghways Semces on the 
nghway Network, and 

the Servrce Prowder and the Counoll shall take such actions as are necessary for the 
efficient transfer of any such further functions to the Serwce Provxder, 

and the provxslons of thls paragraph 29 shall apply as If such further functlons were Authorised 
Functions lxsted In Annex 2 of these Highways Sewlces Specual Conditions (Authonsed n ghway 
Funcnons and Servtces) 

29 9 Primary Duty of (to-Ordination 

The SerVIce Provxder shall 

use Its best endeavours to co-ordxnate the execution of works of all kll‘ldS affectmg the 

nghway Network (whether carried out by a Servxce Provrder or Servtce Prowder Related 
Party or by third partles) 

(I) In the Interests of safety; 

(In) so as to mlnlmxse the inconvenience to persons usmg the Highway Network havmg 
regard In partrcular to the needs of people wnth disabilities, and 

(Ill) so as to protect the structure of the n ghway Network and the mtegnty of Apparatus, 
and In accordance With all relevant Law. Gundance and Highways Standards, and In 
accordance With paragraph 22 10, 

comply w1th such directions as to the co-ordlna’uon of works of all kinds Including the co- 

ordlnatlon of works on streets other than the n ghway Network, as the Counc1l may glve 
from tlme to tlme canalstent w1th Good Industry Practice; 

take steps to ensure that Statutory Undertakers only open the highway rerIng upon Section 
55 of NHSWA where there genumely IS a requirement to carry out emergency works (as 
defined In NRSWA), 

at all times, on request, demonstrate to the Counctl that It has earned out all appropriate 
monltonng. actions and measures requxred to ensure compliance With this paragraph 29 9. 

29.10 Obligations under NRSWA 

In performmg the Highways Servxces, the Semce Provrder shall
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29.11 

29.12 

(a) operate the GMRAPS within Trafford and carry out any other obligations under the NRSWA 
regarding the occupancy of the highway required by the statutory undenakers to carry out 

works: 

(b) comply with NRSWA and fulfil all obligations of the Council under NHSWA; 

(c) comply with the Regulations and Highways Standards; 

(d) comply with any requirements of Statutory Undertakers notified to the Service Provider 

pursuant to NRSWA; 

(9) shall at all times take all steps necessary to ensure that the Council is able to pomply with its 

duties under NRSWA,1he Regulations and the Codes of Practice; and 

(f) assist the Council in carrying out any tasks it needs to undertake pursuant to 

paragraph 29.10(e). 

Carrying out of Works 

The Service Provider shall notify the Council of all proposed Major Highway Works, Diversionary 
Works and Works for Road Purposes necessary in connection with the Highways Services and shall: 

(a) direct, notify. contract, commit or compromise with Statutory Undertakers in respect of such 
works; and 

(b) carry out any such works in accordance with NRSWA, the Regulations, Highways Standards 
and the provisions of this paragraph 29. 

Costs of Works 

The Service Provider shall be responsible for all costs of, and shall make all payments due to, 
Statutory Undenakers in connection with any Diversionary Works provided that: 

(a) subject to paragraph 29.12(b) and paragraph 29.17, the Council shall pay to the Service 
Provider within twenty (20) Business Days of receipt by the Council, any monies actually 
received-by it from any Statutory Undertaker in respect of the Highway Network pursuant to 

any provision of NRSWA, the Regulations or the Codes of Practice, other than fees relating 
to Sample Inspections; 

(b) if a contribution is made to the Council pursuant to Section 78 of NHSWA then payment 
shall only be made to the Service Provider if the contribution relates to costs actually 

incurred, or likely to be incurred, by the Service Provider during the Agreement Period and 
the Service Provider shall pay to the Council any contribution received if the contribution 

relates to‘costs incurred or likely to be incurred outside the Agreement Period: 

(c) at the request of the Service Provider, the Council shall use reasonable endeavours to 
recover and pay to the Service Provider (other than charges pursuant to Section 74A) of 
NHSWA all sums due to the Council as Street Council in respect of the Highway Network 
pursuant to NRSWA, the Regulations or Codes of Practice and the Service Provider shall 
reimburse to the Council all costs (including administrative costs, general staff costs and 
overheads) incurred by the Council in pursuing payment of such sums.
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2913 

2914 

2915 

Street Works Register 

The Sen/Ice Provtder shall. 

(a) maintain, keep and manage the Street Works Reglster prowdmg Information as more 
particularly prescribed pursuant to Sections 53 and 54 of NRSWA and such other 

mformatlon of whxch It becomes aware as IS elxglble for regxstrahon, 

(b) make any payment or payments to such party as may be requxred pursuant to Section 53(5) 
of NRSWA: 

(c) malntam at all times a terminal linked to the Street Works Register for the purposes of gIVIng 
and renewing notlces and Information affecting the Highway Network and the surrounding 

road network 

Payment by Statutory Undertakers 

The Service Prowder shall be entltled, on behalf of the Council. to request that Statutory Undertaken; 

pay any charges due under Section 74A of NRSWA and any regulations made pursuant to It At the 

request of the Semce Prowder, the Councll shall use reasonable endeavours to recover all charges 
properly requested and pay all net receipts to the Semce Provnder and 

(a) all receipts net of costs recelved by the Servnce Provuder pursuant to Sectmn 74 of NRSWA 
and any regulations made pursuant to It shall be used only for delwenng the n ghways 
Semlces, 

(b) the Sewlce Prowder shall prowde the Council. on request. all records and accounts of any 

receipts and the expendlture of those recelpts necessary to demonstrate complxance wnth 

paragraph 29 14(a), 

(c) the Servxce Prowder shall indemnify the Councn for all costs (II'ICIUdlng admmlstratlve costs, 

general staff costs and overheads) Incurred by the Cannon] In pursuxng payment of such 

charges. 

Street Works Licence 

Subject to the prowsmns of Section 50 and Schedule 3 of NRSWA, the Councfl shall as soon as [S 
reasonably practicable after recelvmg a request from the Sen/Ice Prowder, grant a Street Works 
Licence to the Service Provxder and the relevant sub-contractors In respect of any specified part of 

the n ghway Newark on the terms that the Street Works Licence shall- 

(a) be non—assignable, 

(b) not continue beyond the shorter of the Servxca Period and the penod during which the 

Councxl 15 Street Authonty In respect of the Hrghway Network: and 

(c) only be exercisable after consultation w1th any affected Relevant Authority or any person 

owning Apparatus.
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29.16 

29.17 

30 

30.1 

30.2 

Possible Offences of Statutory Undertakers 

The Service Provider shall notify the Council of any possible offence committed, or likely to be 
committed, by a Statutory Undertaker under NRSWA of which the Service Provider is aware and 
shall provide such information relating to such offence as may be required by the Council. 

Works under Section 32(2) of NRSWA 

if works are necessary as a consequence of an event described in Section 82(2) of NRSWA then 
such works shall be a Change requested by the Council and the provisions of the Change Control 
Procedure shall apply. Any sums received by the Council from any Statutory Undertaker in 

connection with such event shall not be subject to paragraph 29.12. 

Exercise of Statutory Powers by Council 

Exercise of Statutory Powers 

Whenever the exercise by the Council of any statutory power is essential to enable the Service 
Provider to perform any obligation under this Agreement, the following provisions of this 

paragraph 30 shall apply. 

Request by Service Provider 

(a) If the Service Provider believes that the exercise by the Council of any statutory powér is 
essential to enable the Service Provider to perform any obligation under this Agreement, the 
Service Provider shall give written notice to that effectto the Council and such notice shall: 

(i) clearly specify the action requested of the Council. the duty of the Semice Provider 
under these Highways Services Special Conditioné in respect of which such action 
is requested and the reasons why such action by the Council is required; 

(ii) indicate the time by which the requested action is required; and 

(iii) set out any recommendation by the Service Provider in respect of the requested 
action. 

(b) No later than fifteen (15) Business Days after receipt of the notice referred to in 

paragraph 30.2(a), the Council shall acknowledge receipt of such notice and shall give its 
estimate of the date on which it will respond on the merits of the request, which date shall be 
as soon as reasonably practicable in the circumstances, taking into consideration. among 
other things, any requirement for consultation with the public or other Interested parties in 
connection with such request. No such estimate shall be binding on.the Council. 

(c) The Council shall consider on its merits in accordance with its statutory duties any request 
for action contained in the nofice referred to in paragraph 30.2(a). Without limiting the 

discretion of the Council in responding to any such request, the Council shall, in reaching 

any such decision, give consideration, among other things, to the matters set out in 

paragraph 30.3. The decision of the Council on me merits of the request shall not be subject 
to review under the Dispute Resolution Procedure. 
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30.3 

304 

305 

806 

Matters to be considered by Council 

The consxderatlons referred to in paragraph 30 2(a) are the followmg 

(a) , whether the Councfl has the statutory power to take the action requested by the Sen/Ice 
Prowder pursuant to paragraph 30.2(a), 

(b) whether there Is any altematlve course available to the Sen/Ice Provuder (and the cost of 
such altematlve course) Wthh would not reqUIre action by the Councnl, 

(c) the effect the requested actlon would have on the Interests of any third partles. 

(d) whether the timing and substance of the request 15 such as to enable the Councll to conSIder 
the ments of the request In accordance With the pnncxples of procedural fairness (taking Into 
account where appropnate the necessxty or deslrablllty of consultafion Wlfl'l other Interested 

parties), and 

(9) whether the acnon requested would have any Implications for safety. either of any thlrd 
parties or members of the public 

Unreasonableness of Council 

Subject to paragraph 30 5. n‘ 

(a) In the exerCIse of Its discretion, the Councnl refuses to take the action requested, or 

(b) the Cannon] unreasonably delays In takmg the action requested (unreasonableness being 

assessed In the context of the processes Much the Councnl must properly go through In 
order to amve at Its decnsuon, Including any mandatory or proper discretlonary consultailon 
penods and the k ae, and the burden of proof shall be upon the Serwce Provnder to prove In 
any dlspute under the Dlspute Resoluuon Procedure that delay has been unreasonable for 
thls purpose), 

than such refusal or delay shall constitute an Excusmg Cause and the prowsmns of paragraph 39 
(Excusmg Cause) of this Agreement shall apply 

Duty to Mitigate ‘ 

The Service Provuder shall not be relieved of Its llablllty pursuant to paragraph 30.4 to the extent 
such llablllty could have been avoxded by the Servme Provxder taking all steps necessary to mmgate 
the effects of the refusal or delay of the Councnl to iake the requested action but was not so avoxded 
because the Servnce Provnder failed to take such steps 

Secretary of State/Court consent 

If the Counml, In the exermse of KS dIscrehon, decxdes that It Wishes to seek to exercise such 
statutory power requested by the Serwce Provnder pursuant to paragraph 30.2(21) and the consent, 
conflrmahon or order of the Secretary of State or any order of ihe Court Is reqmred for the exermse 

by the Councll of such statutory power- 

(a) then the Councfl shall, as soon as reasonably practicable In the cnrcumstances, apply for 
such consent. confirmation or order.
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31 

31.1 

31 .2 

(b) the decision of the Secretary of State or the Court shall not be subject to review under the 

Dispute Resolution Procedure and the Council shall not be obliged to exercise any right of 

appeal of such decision; 

(c) if the Secretary of State or the Court refuse to give or make any consent. confirmation or 
order then: 

(i) if the refusal renders impossibie (and not merely rn_ore expensive) the Service 

Provider's performance of these Highways Services Special Conditions (as a whole) 
or has a fundamental effect on the rights afid obligations of the Service Provider 

under these Highways Services Special Conditions, then the Council shall issue a 

Change to address such impossibility or fundamental effect; and 

(ii) in all other cases ihe provision of paragraphs 30.4 and 30.5 shall apply. 

Operations affecting Statutory Undertakers 

Council Consent 

Other than pursuant to an Authorised Function, the Service Provider shall not contract with, enter 

into binding commitments with, compromise with, give a notice of intention To proceed to, impose 

obligations upon, issue Street Works Licences to or seek to recover costs from any Statutory 
Undertaker or carry out works affecting any Statutory Undertaker, without 1he prior written consent of 

the Council. Such consent of the Council may be given either in terms relating to a particular 
contract, commitment, compromise or works or upon terms relating to particular classes of contracts, 

commitments, compromises or works. 

Council obligations 

The Council shall: 

(a) from time to time, at the request of ihe Service Provider. notify Statutory Undertakers that, 

subject to ihe terms and conditions set out in paragraph 29 (Contracting Out of Functions), 
the Service Provider shall be performing the services referred to in paragraph 29 

(Contracting Out of Functions); and 

(b) promptly notify the Service Provider of any Statutory Undertaker‘s requirements or notices or 

any notices from Street Authon‘fies for streets other than the Highway Network (but which 

affect the Highway Network) which it receives pursuant to NRSWA or the Regulations. 
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Part ‘10 — Service Standards and Payment 

32 Service Obligation 

32.1 Standard of Service 

The Servxce Provxder shall pravxde the Highways Services continuously throughout the Servxces 
Period- 

(a) in accordance t hh the Agreement Standard, 
(b) In accordance With the Annual Programmes, 

(0) In accordance With all Highways Standards; 

(d) In accordance wnh the other provrsnons of these n ghways Services Speclal Conditions; 

(e) In order to, subject to paragraph 3 (T raffle Management) and paragraph 9 (Special Event 
Closures), keep the n ghway Network open for public use; 

(1‘) wnthout prejudxce to paragraph 29 9 (anary Duty of Co-Ordmaflon), so as not to Interfere 
unnecessanly With the convenlence af- 

(1) the public or the access to, use and occupatlon of public or pnvate roads or 

footpaths, footways or bndleways, whether under the control or In the possessnon of 

the Councxl or any other person, 

(11) the users of any COLmCII areas of the Highway Network not being used for highway 
or access purposes, or 

(m) the owners or occupxers of land or persons benefmng from Land Rights In respect of 
{and adjacent to the Highway Network , and 

(g) In a manner which shall: 

(I) secure the safety of users of the Highway Network, workers or other persons on the 

nghway Network or on land adlacent to the Highway Network or uslng adjommg 
roads or faculties; 

(1]) enable the Councll to fulfil Its statutory duties and functions In relation to the 

Highway Network and not place the Councnl H'I breach of any Law relating to the 
Highway Network, and 

(m) not Impalr the ablllty of others wnh statutory duties or functions In relahon to the 
Highway Network to perform those dunes and funcflons 

32.2 Objectives of the Serwce 

In performing ihe n ghways Serwces the Service Provxder shall use reasonable endeavours to 
ensure that. 

(a) delay to users of the n ghway Network and of adjoining roads orfacnmes are minimised, 
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(b) 

(C) 

(d) 

(e) 

(f) 

(9) 

(h) 

(i) 

(1') 

(k) 

(I) 

(a) 

(b) 

optimise the availability of the Highway Network for public use; 

the risk of adverse effects on the environment and on the amenity enjoyed by the owners 
and occupiers of land adjacent to the Highway Network and to adjoining roads and facilities 
is minimised; 

accidents and emergencies are responded to as quickly as possible and their adverse 
effects minimised; 

risk of damage or disturbance to or destruction of third party property is minimised; 

members of the public are treated with due courtesy and consideration; 

users are given adequate Information and forewaming of any events. 9n 9r any matters 
afiedfififi tfié Highway Neiwork as wfil enable them to minimise any adverse consequences 
on them ofihose events or matters; 

data relating to the maintenance of the Highway Network and events on the Highway 
Network are collected and disseminated such that the Council and other persons or bodies 
with statutory duties or functions in relation to the Highway Network or adjoining roads are 
better able to perform those duties and functions; 

the Highway Network is operated and maintained to no less a standard than is appropriate 
for a highway of the character of the Highway Network and for use by ihe iraffic which is 
reasonably to be expected to use the Highway Network; 

so far as it is consistent with the requirements of safety and information for users that there 
is a minimum of signage and size of signage associated with highways; 

at all times the environmental and aesthetic quality (including the standard of design and 
materials used) of the Highway Network shall be maintained and, where possible. enhanced; 

that the level of night time working is kept at a minimum consistent with local environmental 
and amenity sensitivities. 

32.3 Design Standards 

The Sen/ice Provider shall ensure that: 

any works will comprise only materials and goods which will be of sound and merchantable 
quality and have been manufactured or prepared in accordance with the Highways Sen/ices 
Specification and with the quality assurance procedures established pursuant to 

paragraph 37 (Quality Management and Safety) and all workmanship shall be in accordance 
with sound construction practice applicable at the fime of construction; and 

subject to the terms of the Review Procedure, the design of any Highway Network Part 
(including any works affecting a Structure) shall be carried out by and/or supervised by 
persons who are suitably qualified and experienced so to do and in particular have adequate 
previous experience of the part of the design they are carrying out or supervising. 
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33 

33.1 

Maintenance 

The Service Prowder shall ensure. on a continumg basns, that at all txmes Its maintenance and 

operating procedures are sufflment to ensure that 

(a) 

(b) 

(0) 

the n ghways Services are contmuoust compliant With the Highways Sen/Ices Specificatlon 
and these Hrghways Serwces SpeCIal Commons, 

the desxgn Intention of all n ghway Network Paris to achieve their full workmg life IS 

maintained. and 

the relevant Highway Network Parts shall comply With the relevant Fleqmred Standard (as 
defined In paragraph 40 4(a)) on the Expiry Date 

Sub-Contractors in the Construction Industry Scheme 

The followmg provnsuons shall apply In respect of the Sub-Contractor Legislation (as hereafter 

defined) 

(a) 

(b) 

(C) 

(d) 

In this paragraph 33 (but not otherwxse) 

(1) Sub-Contractor Legislation means Chapter 3 of Part 3 Finance Act 2004, the 
Income Tax (Construction Industry Scheme) Regulations 2005 (SI 2005/2045) and 
the Income Tax (Construction Industry Scheme) (Amendment) Regulations 2007 or 
any other statute or subordinate leglslatlon relating to the Scheme as from tlme to 
time modified or replaced ellher before or after the Agreement Date, 

(11) Principal means a person who IS a contractor for the purposes of the Sub- 

Contractor Legislatlon, 

(m) Statutory Deduction means the deduction referred to In section 61 of the Finance 
Act 2004 or such other deduction as may be manned by Sub-Contractor Legislation, 

the Parties acknowledge that the COUnCII Is a Pnnmpal, and the Servtce Prowder IS a sub- 

contractor and this Agreement IS a contract relating to construction operatlons for the 

purposes of the Sub-Contactor Leglslatron and that therefore the Sub-Contractor Legislation 

shall apply to all payments to be made by the Councfl to the Sen/Ice Provxder hereunder, 

not later than fifteen (15) Busmess Days before the first payment under thls Agreement Is 
due to be made to the Sennce Provxder or after thls paragraph 33 applies for the first time 
and on each occasmn when “”115 paragraph 33 applles followmg a period when It has not so 
applied. the SeNlce Prowder shall, to the extent appropriate under the Sub-Contractor 

Leglslatlon, prowde the Council With all Infon'naflon and asmstance which may be requxred 
by the Councnl In order to venfy the Servxce Provtder‘s entlflement to be paid wflhout the 

Statutory Deduction under the Sub-Contractor Legxslatlon, or the rate of Statutory Deduction 

which Is applicable to such payment, Including (but not llmrted to) Its unique taxpayer 

reference, 

the Councfl shall as a Principal'
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35.1 

(i) 

(ii) 

provide to the Service Provider in writing any information required under Section 

4(8) of the Income Tax (Construction Industry Scheme) Regulations 2005 or such 
other information as may be required by the Sub-Contractor Legislation at the 

relevant time; 

submit monthly returns to HM Revenue and Customs in accordance with the Sub- 
Contractor Legislation, 

as appropriate underthe Sub—Contractor Legislation in force at the relevant time; 

where any error or omission has occurred in calculating or making the Statutory Deduction 
than: 

in the case of over-deduction, the Cpuncil shall cor_re_qt that errorby repayment of. 
the sum over—deducted to the Service Provider (save where the Council has 
accounted for that deduction to H M Revenue and Customs, in which case such 
repayment shall be made following and to the extent of a receipt by the Council of a 
corresponding repayment from H M Revenue Customs which the Council shall use 
reasonable endeavours to procure as soon as reasonably possible); and 

in the case of an under-deduction, the Service Provider shall correct that error or 
omission by repayment of the sum under-deducted to the 4Authority forthwith on 
written demand; 

if compliance with this paragraph 33 causes the Authority or the Service Provider to breach 
any other term of this Agreement, then the provisions of this paragraph shall prevail, and in 
particular (without limitation) any provision in this Agreement which: 

require the payment of interest by the Council to the Service Provider (to the extent 
that they require such payment of interest); or 

give the Service Provider the fight to terminate this Agreement due to amounts of 
money due from the Council to the Service Provider being unpaid, 

shall not apply to any amount properly withheld or not paid by the Council in accordance 
with the provisions of paragraph 33.1(e) or to an error or omission by the Council in 

calculating or making the Statutory Deduction where that error or omission has been 
rectified under paragraph 33.1 (d). 

(e) 

(i) 

(ii) 

6) 

(i) 

(ii) 

Not Used 

Third Party Undertakings and Agreements 

Council subcontracts Third Party Undertakings to Service Provider 

From the Service Commencement Date, the Council sub-contracts to the Service Provider the 
obligation to observe and perform all obligations of the Council under the Third Party Undertakings 
(other than the Retained Obligations) and shall indemnify and (subjept to clause 41 (lndernnities and 
Liability» of this Agreement hold the Council harmless frbm and against:
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(a) 

(b) 

(C) 

all lxabllmes ansxng out of, or In relatlon to, the Delegated Oblrgauons or the performance, 

defecilve performance or faxlure to perform the Delegated Obligahons to the extent due for 

performance after the Servme Commencement Date; and 

the Councxl's Internal costs of satusfylng the Delegated Obligations In place of the Service 

Provxder (where. followmg such fallure or defective performance and In Its absolute 

discretion It elects to do so) and a fair apporflonrnent of the cost of any employees or other 

resources committed to so domg as a result of the defective performance of the SerVIce 
Prowder or the failure of the Sen/Ice Prowder to observe or perform the Delegated 

Obligations, and 

any Losses Incurred by the Councxl as a result of the Inability of the Council to observe or 

perfonn the Retained Obllgatlons or to exercise the Retained Rights, or any Increase in the 

costs or expenses Incurred In observmg or performing the Retained Obligations, to ihe 

extent ansxng from the failure of the Sewlce Prowder to observe and perform the Deiegated 
Obliga’nons In accordance With ihelr terms 

Assignment of benefit of Delegated Rights to the Service Provider 

The Councxl hereby assxgns to the SerVIce ProVIder the benefit of the Delegated Rights, and the 
Serwce Prowder shall, If requested by the Councxl. perform the Delegated n ghts, and shall observe 
the proper exerclse of the same and Indemnlfy and, subject to Clause 41 (Indemnlnes and Llablllty) 
of this Agreement hold the Council harmless from and agalnst 

(a) 

(b) 

all liabllmes ansmg out of or In relatlon to Improper exercxse or a failure to exerclse the 

Delegated Flights; and 

any Losses Incurred by the Councxl as a result of- 

(I) the exercise by the Service PmVIder ofthe Delegated Rights, and 

(n) the Inablllty of the COUI'ICII to observe or perform ihe Retained Obllgatlons or to 

exerCIse the Retalned Flights, or any Increase In the costs or expenses Incurred In 

observmg or performan the Retained Obligations, to the extent ansmg from the 

fallure of the Semce Provnder to exercise the Delegated Obllgaflons In accordance 
wnth thelr terms and havmg due regard to the respective rights and obhgatlons ofthe 
parhes under these Highways Servmes Speclal Condmons 

Retained Obligations and Retained Rights 

The Councxl shall observe and perform the Retalned Obhgatlons and shall properly exercnse the 
Retained Rights and nothing In these n ghways Services SpeCIal Conditions shall have The effect of 
removmg or otherwxse prejudrclng the exercise of the Retalned Rxghts
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35 .4 

35.5 

35.6 

35.7 

35.8 

35.9 

Informing other parfies 

The Councii shall, within fifteen (15) Business Days of the Service Commencement Date, inform 
each of the other parties to the Third Party Undertakings in writing that the Service Prpvider is the 
assignee of the Delegated Rights and shall perform the Delegated Obligations on behalf of the 
Council. 

Consistency of exercise of rights and obligations 

Each party shall exercise all of its rights and obligations under these Highways Services Special 
Conditions, whether related to the Delegated Obligations, the Delegated Flights, the Retained 

Obligations. the Retained Rights or othenzvise. in a manner consistent with the observance and 
performance of the Delegated Obligations and the Retained Obligations (as appropriate) and so as 
to avoid putting the other party in breach of either of the game. 

Termination, release, variation etc of Third Party Undertakings 

Subject to paragraph 35.8 neither party shall, without ihe other party's prior written approval (such 
approval not to be unreasonably withheld or delayed): 

(a) agree to terminate. give notice to terminate -or othen/yise take action to terminate, repudiate 
or discharge or secure the termination of any of the Third Party Undertakings or treat the 
same as having been terminated, repudiated or otherwise discharged; 

(b) reiease, waive, settle. compromise or othenNise prejudice or vary any rights or claims which 
the other party may have under any of the Third Party,Undenakings; or 

(c) vary or agree or purport to vary the terms of any of fhe Third Party Undertakings. 

New Thii'd Party Agreements 

The Service Provider shall not, without the prior written consent of the Council, enter into with any 
Third Party any bommitment to provide or procure for the benefit of land or buildings or for such 
Third Party. the provision or procurement of any works relating to the Highway Network. 

Novafion Agreements 

At the request of the Council, ihe Service Provider shall promptly and in any event within five (5) 
Business Days enter into an agreement to novate to the Service Provider: 

(a) any of the Transferable Agreements; and 

(b) such other Third Party Undertakings as the Council may reasonably require by notice in 
writing to the Service Provider having obtained any required Third Party consents to such 
novafion any necessary Third Party executory actions, 

but excluding from any novation any Retained Rights and any Retained Obligations. 

Enforcement of Céuncil's rights 

The Council shall: 
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36 

361 

(a) subject to paragraph 85.9(c), at the request of the Servxce Prowder, take such steps as the 

Sen/Ice PrDVIder may reasonably request to enforce the Councfl's nghts and powers under 
the Third Party Undertakings (other than nghts and powers whlch have been novated to the 
Servme PrOVIder In accordance wuh paragraph 35 8) to the extent reasonably requxred by 
the Sen/Ice Prowder to perform Its obllgatlons under these Highways Sen/Ices Speclal 

Condmons, 

(b) subject to paragraph 35 7 permit the Servnce Prowder to engage In such negotiatlons and 
conduct such disputes With any other party to the Third Party Undertakmgs as are 

reasonably requwed by the Servxce Provxder to perform Its obllgaflons under these n ghways 
Sewlces Specxal Condmons (other than In relatlon to Transferable Agreements which have 
been novated to the Servnce Provxder under paragraph 35 7) Includlng by conductlng such 

court, arbltratlon or other proceedings as the Servxce ProVIder may reasonably conslder 
necessary for such purpose, and 

(c) be Indemnified and secured to Its reasonable satisfaction by the Semce Prowder agalnst all 
Ilabllmes Incurred by Vlrtue of, or In relatlon to, such matters as are referred to In paragraphs 
35 9(a) and 35 9(a), and be kept Informed by the SeNIce Provuder of the progress of any 
such enforcement action, negotiations, disputes or prooeedmgs as are referred to In 

paragraph 35 9(a) 

Each Third Party Undertaklng notified to ihe Servxoe Provnder by the Councxl after the Agreement 
Date shall be deemed to be a Change requested by the Councxl and the terms of the Change 
Control Procedure shall apply 

Highways Works Authority 

Notice by Council 

The Councfl may, acilng In Its capacxty as a n ghway Works Authonty, propose to undertake or 
procure the undertaking of any works and/or management not specifically dealt w1th by any other 
express prowsxon of thls Agreement relating to the Highways SerVIces wzthln or about the Highway 
Network and the Councnl does not (In Its dlscretlon) require these Highway Network Parts to be 
removed from the n ghways Servxces the CDUnCII shall 

(a) where such works are 

(I) Small HWA Works. Issue a notice to ihe Servtce Provnder at least five (5) Busmess 
Days (or such other period as the Councxl may. acting reasonably, conSIder 

appropriate); or 

(II) Major Highway Works, Issue a notice to the Servnce Provxder at least twenty (20) 
Busmess Days (or such other period as the Councxl may, actmg reasonably, 

consxder appropriate), 

pnor to the CounCII Work Start Date, 

(b) the notlce referred to In paragraph 38 1(a) shall specnfy. 

(I) the affected part ofthe Highway Network,
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36.2

9 

36.8

6 
36.4 

37 

37.1 

(ii) the date upon which the works are due to commence (the Council Work Start 
Date); and 

(iii) a reasonable estimate of the completion date of such works (the Council Work End 
Date) provided that the same may be altered by the Council (acting reasonably) 
giving further written notice of to the Service Provider as soon as reasonably 

practicable. 

Response to HWA Works Notice 

In response to any notice served pursuant to paragraph 36.1(21), the Service Provider shall where 

such notice is in respect of: 

(a) Small HWA Worké, respond to the Council at least three (3) Business Days; or 

(b) Major HWA Works, respond to the Council at least ten (10) Business Days; 

prior to the Council Work Start Date with a written response (the HWA Works Response) setting out 
any matters which, in the reasonable opinion of the Service Provider, the Council should have regard 

in order to minimise disruption to the Highways Services. provided that the Council shall not be 

bound to have regard to such matters. 

Standards of HWA Works 

Where the Council undertakes or procures any works and/or management in its capacity as Highway 
Works Authority it shall comply with the following standards when undertaking such works and/or ‘ 

management 

(a) to the extent that an applicable standard is contained in the Design Manual for Roads and 
Bridges, such standard; and/or 

(b) to the extent that the works to be undertaken by the Council are not of a type to which the 
standards described in paragraph 36,3(a) apply, Good Industry Practice. 

Interference of HWA Works 

Works and/or management carried out or procured by the Council as referred to in paragraph 35.1 
shall. to the extent that the Service Provider is unable to provide any part of the Highways Services, 

constitute an Excusing Cause and to the provisions of clause 39 (Excusing Causes) of this 

Agreement shall apply. 

Quality Management and Safety 

Quality Management Systems and the Service Quality Plan 

The Service Provider shall ensure that: 

(a) the provision of the Highways Services is the subject of quality management systems; 

(b) the quality management systems referred to in paragraph 37.1(a) shall be reflected in 

appropriate quality plans, the standard of which shall be consistent with ISO 9000 or any 
equivalent standard which is generally recognised as having replaced it; 
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37 2 

37.3 

374 

375 

(c) wnhout limitation to the generallty of paragraph 371(a), there shall at all times be In 

existence a Desxgn Quality Plan and a Sennce Quanty Plan, and 

(d) the n ghways Semces 15 carried out In compllance t hh the Quallty Plans 
Sub-Contractors 

Where any aspect of the Highways SerVIces are performgd by a Sub-Contractor, then the provxsmns 
of thls paragraph 37 (In so far as relevant or appropriate to the actlvmes to be performed by such 
Sub-Contractor) shall apply In respect of each Sub-Contractor (and the Servtce Prowder shall 
procure that such Sub-Contractor shall comply t hh the same) Prowded that ha paragraph 37 shall 
not be construed as requmng a Sub-Contractor to have their own Quality Plans or to appoint a 
separate Quahty Manager but only to comply wnth the relevant sectlons of the relevant Quality Plan. 

Changes to the Quality Plans 

The Sen/Ice Prowder shall make such changes to any Quality Plan as Is requnred for such Quality 
Plan to continue to comply With the reqwrements contained In these Highways Servxces Spemal 
Condmons and such changes shall be subject to the Council's approval given In accordance With the 
Rewew Procedure. 

Quality Manuals and Procedures 

If any Quality Plan refers to. takes on or Incorporates any qualxty manual or procedure then such 
quality manual or procedure or the relevant parts thereof shall be submxtted at the time that such 
Quality Plan (or part thereof) 15 submitted pursuant to the Camel] for rewew In accordance t hh the 
Revnew Procedure. and the contents of such quality manual or procedure shall be taken Into account 
In the conmderatlon of the relevant Quality Plan (or part thereof) pursuant to the Revxew Procedure 

Quality Manager 

The Serwce Prowder shall appoint (or shaH procure the appointment of) a person to act as a Quahty 
Manager from the Serwce Commencement Date. to assust the Semce Prowder In the performance 
of Its obhgatlons under 'IhIS paragraph 38 and: 

(a) the ldenflty of the Quallty Manager (and any replacement) shall be subject to the prior written 
approval of the Camel] Flepresentatnve (such approval not to be unreasonably Withheld or 

delayed); 

(b) Without limitation. the terms and condmons of the appomtment of the Quality Manager shall 
reqwre hllTl to 

(1) ensure the effective operatlon ofthe quality systems described In this paragraph 37, 

(n) audit the quality systems at regular Intervals and report the findings of such audxt to 

the Counctl Representative, 

(m) revtew all quality systems at Intervals agreed With the Gounod Representative to 
ensure the” continued sufiablllty and effectiveness; 

(Iv) Ilalse mm the Councxl Representaflve on all matters relaung to quality management, 
and
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37.7 

37.8 

37.9 

38 

35.1 

(v) report to the Service Provider on all matters relating to this paragraph 37. 

Quality Monitoring 

The Council Representative may carry out audits of the Quality Management Systems (including 
wiihout limitation all Quality Documentation) at approximate intervals of three (3) months and may 
can'y out other periodic monitoring, spot checks and auditing of such Quality Management Systems. 

Site Safety and Security 

The Service Provider shall have full regard for the safety of all persons on the Highway Network 
(including Work Sites) (whether lawfully or not) and shall keep the Work Sites in an orderly state 
appropriate to the avoidance of danger to such persons. Without limitation to paragraph 19 (Security 
of the Highway Network), the Service Provider shall take such mgasures as are reasonably required. 
to pfevent trespass onto Work Sites of any persons or livestock not entitled to be there including. 
without limitation, the fencing of Work Sites where appropriate. 

Management of risk 

The Service Provider shall: 

(a) establish and maintain effective policies, procedures and systems for the effective ongoing 
management of significant strategic and operational risks throughout the Agreement Period 
so as to minimise the potential impact of any such risk on the Council, the Service Provider 
and the Highway Network; 

(13) provide to the Council Representative on request infon'nation on the Service Provider’s 
policies. procedures and systems for managing risk, such information to include without 
limitation: 

(i) details of the structure of the ownership of risk within the organisafion and where 
responsibility for the management of significant strategic and operational risks lies; 

(ii) details of policies, procedures and systems for identifying, profiling, controlling and 
monitoring all significant strategic and operational risks; and 

(iii) details of the monitoring and reviewing of policies, procedures and systems for the 
management of the risks to ensure effectiveness in practice. 

Emergency Services 

The Service Provider shall comply at all times with all lawful and proper instructions of the 

emergency services in respect of the Highway Network. 

Liaison and Partnering 

Interested Parties and Consultees 

The Service Provider shall, in connection with carrying out the Highways Services: 

(a) discharge any lawful and proper requirements of any Relevant Authorities of which the 
Service Provider has notice or ought reasonably to be aware from time to time; 
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39 

40 

401 

(b) take all reasonable steps, analllary to the Highways Sen/Ices In order to mlnlmxse any nsk of 

a JudICIaI ReVIew challenge being made against the Councxl as a result of the Highways 
Sen/Ices belng carried out Without llmltatxon, such steps shall where appropriate Include: 

(I) the prowslon of Information to the public; 

(11) consultatxon With the public, and 

(In) taklng reasonable steps to reflect the outcome of such consultatlon m the manner In 
whlch the n ghways Servxces are carried out 

Traffic Data 

Without prejudice to any nghis which either party may have In the Traffic Data each party shall be 
entitled. wnthout further consent from the other party 

(a) 

(b) 

to use the Traffic Data for the purposes of exercising Its nghts or carrying out Its obligations 

and rights under these Highways SerVIces Specxal Condmons. In the case of the Councxl 

only, or carryan out any statutory functlon, and 

to Incorporate the Traffic Data In any traffic or other statistics prepared by or on behalf of 

each party and to publish such statistics or the Traffic Data enher generally or to a lxrnlted 

category of persons or othenzvlse to explmt such stanstlcs or the Traffic Data and whether or 

not In return for any fee. 

Surveys on Expiry and Retention Fund 

Final Surveys 

Nu later than eighteen (1 8) months pnor to the Expiry Date, the Councll shall be entitled to carry out 
or procure the carrymg out of- 

(a) 

(b) 

(0) 

a survey (the Highway Network Survey) of the Highway Network to assess whether It has 
been, and IS bemg, malntalned by the Semce Provnder In accordance With Its obligations 
under paragraph 32 1 (Standard of Service) and/or paragraph 32 4 (Maintenance); 

3 survey and/or xnvestlgatlon of the accuracy of the Management Information System (the 
Management Information System Survey) to determlne whether or not the Management 
Information System has been, and IS being, kept up to date by the Service Provrder In 

accordance With Its obligatlons under this Agreement, and 

If the Servtce PrDVJder has been notified under paragraph 40 4(a) that recnflcatlon and/or 

maintenance work Is required, then no earlier than twelve (12) months pnor to the Expiry 

Date, the Councn shall (10 the extent the works have not been earned out by the Serwce 

Prowder In the Interim) deduct the cost of the Highway Network Survey and/or the 

Management Information System Survey and the costs of any reqUIred works as quantified 

by either the Highway Network Survey or the Management Infon-naflon System Survey ll'l 

equal Instalments from each Payment payable after the date of notlfxcatlon and pay such 

amount Into an Interest beanng account (the Retention Fund Account) unhl thxs Agreement 
has explred or termmated,



40.2 

40.3

C 
40.4

C 

40.5 

and subject to paragraph 40.4(c), the cost of the Final Surveys shall be borne by the Council. 

Notice of Final Surveys 

The Council shall notify the Service Provider in writing a minimum of five (5) Business Days in 
advance of the dates it wishes to carry out the Final Surveys. The Council shall consider in good 
faith any reasonable request by the Service Provider for the Final Surveys to be carried out on a 
different dates if such request is made at least two (2) Business Days prior to the notified dates and 
the Sen/ice Provider (acting reasonably) is able to demonstrate that carrying out the Fina! Surveys 
on the notified dates would materially prejudice the Service Provider‘s ability to provide the Highways 
Services. 

Minimisation of Disruption 

Whéfi earrying out {he final Surveys, the Council shall use reasonable endeavours to minimise any 
disruption caused to the provision of the Highways Services by ihe Service Provider. The Service 
Provider shall afford the Council or any person carrying out the Final Surveys (free of charge) any 
reasonable assistance required by the Council during the carrying out of the Final Surveys. 

Results of Final Surveys 

If the Highway Network Survey shows that the Service Provider has not complied with or is not 
complying with its pbligations under paragraph 32.1 (Standard of Service) and/or paragraph 32.4 
(Maintenance), or if the Management Information System Survey shows that the Service Provider 
has not kept the Management Information System in accordance with its contractual obligations, ihe 
Council shall: 

(a) notify the Service Provider of the rectification and/or maintenance work which is required to- 
bring the Highway Network or the Management Information System to the standard they 
would have been in if The Service Provider had complied or was complying with its 

obligations under this Agreement and, in particular. to ensure the requirements of 

paragraph 52.4 (Maintenance) are met (the Required Standard); 

(b) specify a reasonable period within which the Service Provider shall carry out such work (the 
Specified Period); and 

(c) recover the cost of the Highway Network Survey and/or the Management Information 
System Survey (as shall be applicable) from the Service Provider by means of a withdrawal 
from the Retention Fund Account or, if the Retention Fund Account has been exhausted, a 
deduction from the next payment of the Payment or recover such amount as a debt payable 
on demand. 

Rectification Work 

The Service Provider shall carry out such rectification and/or maintenance work notified pursuant to 
paragraph 40.4(a) (the Outstanding Works) in order to reach the Required Standard to the 
Council‘s reasonable satisfaction within the Specified Period and any costs it incurs in carrying out 
the Outstanding Works shaH be at its own expense. 
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40.3 

40.9 

Reimbursement 

If and to the extent that the Service Prowder carnes out the Outstandlng Works to reach the 
Requxred Standard 10 the Councfl's reasonable satisfaction Within the Specmed Period, the Councll 
shall (to the extent that then or subsequently there are funds standlng to the credit of the Retention 

Fund Account) reimburse the Servxce Provxder’s costs of so doing by withdrawmg amounts from the 
Retention Fund Account and paying these to the Servxce Provxder If the aggregate of the amounts 
from time to time pald Into the Retenuon Fund Accouht are Insufficrent to cover the Servnce 

Provxder's costs, the Semce Provtder shall bear the balance of Its costs Itself. 

Failure to carry out work 

If, and to the extent that. the Servnce F'rDVIder falls to carry out the Outstandlng Works to reach the 
FleqUIred Standard to the Councxl's reasonable saflsfactlon Wlthln the Specmed Period, the COUnCII 
shall be eniltled to carry out Itself, or procure ihe carrying out of the Outstandlng Works at the 
Semce Provndel’s expense The Councxl shall make Withdrawals from the Retention Fund Account 
to pay for such work or, where there are msufficxent funds In the Retention Fund Account make 
deductlons from the Payment to peiy for such rectificatlon or maintenance works or recover such 
amount as a debt payable on demand. 

Balance of Fund 

In the event that 

(a) all the rectmcanon and/or maintenance work Identmed by the COLIHGII has been earned outta 
the Hequxred Standard; to the Council's reasonable sailsfactlon, 

(b) all such rectlflca’non and/or maintenance work has been paid for by the Sen/me Frowder; 
and 

(o) no Ten-nlnatlon Notice given In accordance With this Agreement IS outstandlng, 

then the Councll shall pay any credlt balance on the Retention Fund Account (Including accrued 
Interest) to the Servxce Prowder as soon as prachcable 

Public Health Act 

The Serwce Provxder shall be fully responSIble for ensuring ihat the oblxga’aons of Sewlce Prov1der 
and the Council (to the extent that the Servme Provnder IS carryan out such obligations on the 
Councrl's behalf or Is acting In accordance WIth the Counctl's reasonable Instructlons pursuant to thls 

Agreement) under the Publxc Health Act 1961 and all other applicable Law are compiled wnh Insofar 
as they apply to the performance of the Highways Servxces and for taking all necessary or 

appropriate action In relahon to the same
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Annex 2: Schedule of Council Authorised Highway Functians1 

Authorised Highway Functions 

Section A 

Functions conferred by the Highways Act 1980 or any regulations under any provision of that Act 

Bridge Authority has the meaning n gen m Section BS(1)(b) of the 1991 Act 
Highway Authority has the same meaning as ascribed In the n ghways Act; and 

Traffic Authority has the meaning given In Section 121A ofihe Road Traffic Regulation Act1984 

1 Subject to paragraph 10 of this Sectlon A, functions conferred on the Authonty as Highway Authonty 
for a highway In relation to that highway or to highway connected land, by or under any of the 

followmg prowsxons of the 1980 Act 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(I) 

(J) 

(k) 

(I) 

(m) 

(n) 

(0) 

section 41 (1) (Highway Authority's duty to malntaln highway malntalnable at public 

expense); 

section 62 (general power of Improvement); 

section 64 (dual carnageways and roundabouts); 

section 66 (prowsxon of footways and guard-ralls etc. for publicly mamtamable hlghways); 

section 68 (refuges); 

sectlcn 69 (1) (nghway Authonty‘s powers to construct, lrght. etc subways); 

section 70 (footbndges over highways), 

section 71 (margins for horses and livestock), 

sectxon 75 (1) and (2) (nghway Authonty‘s powers to vary Widths of carnageways and 
fooiways). 

section 76 (levelling of highways); 

sectron 77 (alteration of levels), 

secuon 78 (cutting off of corners), 

section 30 (1), (2), and (3) (power to fence highways), 

section 81 (provrsmn of highway boundary posts). 

sectlon B4 (maintenance of cattle-grids and by-passes), 

‘ 
Indicative Ilsl Councn to confirm
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(P) 

(q) 

(r) 

(’0 

(LI) 

(V) 

. (W) 

(X) 

(V) 

(Z) 

(63) 

(Db) 

(00) 

(dd) 

(ff) 

(99) 

(hh) 

(ii) 

(ii) 

section 90 (protection of bridges and railways); 

section 90G (traffic calming works); 

section 92 (reconstruction of bridge maintainable at public expense); 

section 96 (powers of highway and local authorities to plant trees, lay out grass verges eta); 

section 97 (lighting of highways); 

section 99 (me-tailing of highways) : 

section 100 (1), (2), (4), (5) and (6) (Highway Authority‘s powers and duties relating to 
drainage of highways) except insofar as they relate to the power to enter premises under 
section 168 of the Water-Industry'Act'1991 '(e‘nt'fy fbfworks purposes); 

section 101 (1), (3), (4), (5), and (6) (powerto fill in roadside ditches eta); 

section 102 (1) and (2) (provision of works for protecting highways against hazards of 

nature); 

section 103 (provision of posts to indicate depth of flood water); 

section 104 (mitigating nuisance of dust); 

section 105 (power to improve road-ferries); 

section 114 (provision of public conveniences by county council for users of roads for which 

they are the Highway Authority); 

section 115H (1) (prohibition on exercise of certain of a council's powers without consent of 
the Highway Authority); 

section 133 (damage to footways of streets by excavations); 

section 139 (1) and (2) (prohibition on deposit of builders‘ skips without permission of the 
Highway Authority); 

section 140 (2) (removal of builders' skips); 

section 141 (2) (Highway Authority‘s power by notice to require removal of tree or shrub in or 
near carriageway); 

section 150 (1), (2) and (4) (Highway Authority's duty to remove snow, soil etc. from 

highway) except insofar as they relate to an obstruction in a highway which is the property of 

any person; 

section 167(2), (5) and (6) (consultation with Highway Authority and local authority's power 
to give notices in relation to retaining walls near streets); 

section 169 (1), (2), (3) and (4) (power of Highway Authority to license, and give directions in 
relation to, scaffolding or other structures obstructing the highway); 
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(kk) section 171 (control of deposxt of bufldlng materials and making of excavations In streets) 
except Insofar as functions conferred by or under section 171(7) relate to the removal of 

property of any person, 

(II) section 178 (1) (prohlbltlon on placlng rails, beams etc over highways Without consent of the 

nghway Authority) 

Subject to paragraphs 11 and 12, functions conferred on a local n ghway Authority by or under 
SECthl'I 288 of the 1980 Act (power to require gas and water pipes to be moved) Insofar as that 
prowsxon applies to the exermse of any other functlon IIsted In thls Part 1 of this Schedule 10 

Subject to paragraphs 11 and 12, functions conferred on a local Highway Authority as competent 

authonty, by vxnue of Its being a Highway Authonty for a highway, by or under any of the iollowmg 
prowsxons of the 1980 Act. 

(a) section 143 (1) (competent authority's power to give notlce requmng removal of structures 
from highways); and 

(b) section 154 (1), (1A) and (2) (competent authority‘s power to give notice requmng removal of 

overhanging hedge, tree or shrub), and 

(c) sectlon 135 (competent authority's power to Install etc refuse or storage blns In streets) 

Funchons conferred on a local Highway Authonty as Highway Authority for a hlghway by or under 
the followmg prowsmns of the Walkway Regulations 1973: 

(a) regulatlon 3 (1 ) (prohlbmon on exercise of certain powers conferred on Highway Authority In 
relation to walkways wnhout consent of buxldlng owner). 

(b) regulation 4 (1) (prohlbmon on placmg etc. of apparatus of statutory undertakers wnthout 
consent of n ghway Authority and bufldmg owner), 

(c) regulation 5 (3) (prohlbmon on temporary closure of walkway until explry of a specified 
period from the date of notice to the Highway Authonty and others), and 

(d) regulahon 6 (stopping up of walkway by bulldxng owner) 

Paragraphs 1 to 3 shall not Include: 

any functions conferred by or under sechon 294 of the 1930 Act (entry etc., of premises by Highway 
Authority or counCIl for certain purposes), or 

(a) any function to the extent that the function confers a power or rlght of entry Into or on any 
premises or land of whlch the local Highway Authonty IS not the owner or occupler 

Where section 335 or 339 of the 1930 Act (savmg for works, etc. of duck, harbour and canal 
undertakers and savmg for works etc. of drainage authentles etc) applles to the exerclse of any 
functions hsted In paragraphs 0 to 2. those functlons shall be construed as Including any addmonal 

requxrements Imposed by those sections.
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1991 Act: 

(a) 

. (b) 

(0) 

(d) 

(a) 

(f) 

(g) 

(h) 

(i) 

(i) 

(k) 

(l) 

‘ 

(m) 

j 

(n) 

‘ 

(o) 

Part 1 

Authorised Highway Functions 

Section B 

Functions conferred by the New Roads and Street Works Act 1991 or regulations under any of 
provision of that Act: 

Functions confened on the Authority as Street Authority by or under any of the following provisions of the 

Segiion 53 (the street works register); 

Section 54(1) and (4) (advance notice of certain works to be given to the Street Authority 
and compliance with requirements imposed by the Street Authority); 

Section 55(1) and (4) (notice to be given to ’the Street Authority of the starting date of works 
and prohibition on starting works without notice except with the consent of the Street 
Authority); 

Section 55(1) and (4) (Street Authority's power to give directions as to the timing of street 
works and duty to have regard to the Code of Practice in exercising power); 

Section 58 (restriction on works following substantial road works); 

Section 59 (general duty of Street Authority to co-ordinate works); 

Section 60(1) (general duty of Statutory Undertaker to co-operate with the Street Authority 

with respect to the execution of street works); 

Section 61 (protected streets) except in so far as they relate to the power to designate a 
street as protected; 

Section 65(5) (Street Authority's power to take steps where Statutory Undertaker has failed 
to comply with certain obligation, and to recover costs incurred); 

Section 66(3) and (4) (Street Authority's power 10 give notice to Statutory Undertaker to 
mitigate and discontinue obstruction, to take necessary steps and recover costs incurred); 

Section 68(1) (Statutory Undertaker to afford reasonable facilities to the Street Authority); 

Section 70(3) and (4) (Statutory Undertaker to Inform the Street Authority of completion of 
interim and permanent reinstatement); 

Section 72 (powers of Street Authority in relation to reinstatement); 

Section 75 (inspection fees); 

Section 31 (duty to maintain Apparatus); 
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11 

12 

13 

14 

(p) Sectlon 82(1) (payment of compensatlon to Street Authonty); and 

(q) Section 94(1) and (2) (power of Street Authority to enter Into an agreement t hh 3 Statutory 
Undertaker for the executlon of street works) 

Functlons conferred on the Authonty as Traffic Authonty by or under Secnon 65(2) of the 1991 Act 
(Statutory Undertaker to compiy With dlrechuns given by Traffic Authonty) 

Funatlons conferred on the Authonty as a relevant authonty other than a Street Authority by or under 
the followmg provtslons of the 1991 Act 

(a) Sectlon 81 (duty to malntam Apparatus) and 

(b) Section 82(1) (payment of compensation to any relevant authority) 

Functions conferred on the Authority as n ghway Authority or as Bridge Authonty by or under the 
followmg provxslons of the 1991 Act 

(a) Section 83 (Works for Road Purposes likely to affect Apparatus 1n the street), 

(b) Section 84(1), (3) and (4) (Undertaker and Bridge or Highway Authority to take steps where 
apparatus affected by malor works and requlrement to pay compensation II'I cenaln 

clrcurnstances); 

(0) Section 35(1) and (3) of the 1991 Act (Highway and Bridge Authontyto bear allowable costs 
of necessary measures where Statutory Undertaker‘s Apparatus affected by Major Highway 
Works and rxghts to recover Statutory Undertaker's costs from third parties), and 

(d) Sectlon 88(4) and (5) (consultation With Bridge Authority pnor to execution of certaln works, 
provnsxon of reasonable facllmes for Elndge Authonty to monltor works, and compliance wnh 
dlrectlons of Bndge Authonty) 

Functions conferred on the Authonty as responSIbIe authonty by or under Section 90 of the 1991 Act 
(prowsmns as to reinstatement of sewers, drama or tunnels) 

Functions conferred on the Authonty as Street Authority for a street by or under regulatlon 3 of the 
Street Works (Inspection Fees) Regula’nons 1992 (undertaker reqLured to pay the Street Authonty a 
fee for each chargeable Inspection carried out by the Street Authority) 

Functmns conferred on the Authorlty as Street Authority by or under regulahon 3 or 10 of the Street 
Works (Helnstatement) Regulation 1992 (SI 1992/1689, amended by SI 1992/3110) (Street 

Authonty's power to give notice affecnng the standard of remstatement required and extension of the 
psnod for completion by agreement between the Undertaker and the Street Authonty) 

Functions conferred on the Authonty as Highway Authonty or as Bridge Authority by or under any 
prowsxon of the Street Works (Sharing of Costs of Works) Hegulaflons 1992 (SI 1992/1690) 

Functions conferred on the Authority as Street Authority for a street under Regulatlon 3 and 4 of the 
Street Works (Maintenance) Regulatlons 1992 (SI 1992/1691) (Street Authonty‘s power to execute 
works to enable 1: to Inspect Statutory Undertaker's Apparatus and to execute any emergency works 
needed)
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1B 

Functions conferred on the Authority as Street Authority or as Highway Authority or as Bridge 
Authority by or under any of the following provisions of the Street Works (Registers, Notices, 
Directives and Designations) Regulations 1992: 

(a) regulation 3(2) and (3) (information on street works to be shown on the register. and the 
person responsible for securing its registration); 

(b) regulation 5 (prescribed manner of service of notices); 

(a) regulation 7 (notice of starting date of works); 

(d) regulation a (procedure for giving directions); 

(a) regulation 11(3) (information to be made available by Street Authority in {5513th of 

designated‘protéétéd Streets); 

(f) regulation 12(3) (information to be made available by Street Authority in respect of 

designated streets with special engineering difficulties); and 

(g) regulation 13(3) (information to be made available by Street Authority in respect of 

designated traffic sensitive streets). 

Functions conferred on the Authority as Street Authority for a street under the Street Works Register 
(Registration Fees) Regulations 1999. 

Functions conferred on the Authority as Highway Authority for a highway or as Bndge Authority for a 
bridge or as transport authority for a transport undertaking by or under any provision of the Street 
Works (Sharing of Costs of Works) (England) Regulations 2000 

Functions conferred on the Authority for a highway under any provision of the Street Works (Charges 
for Unreasonably Prolonged Occupation of the Highway (England) Regulations 2001 
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Part 1 

Authorised Highway Functions 

Section C 

Functions Conferred By Miscellaneous Enactments 

Functions conferred on the Authonty as Highway Authonty for a highway by or under section 153 of the 
Public Health Act 1575 (power to require gas and water PIPES to be moved) 

1 Functions conferred on the Authority as n ghway Authority for a hlghway by or under section 14 of 
the Public Health Act 1925 (consent of Highway Auihonty reqwred for the prowslon of publlc drinking 
fountalns, seats, etc In streets) 

2 Functlons conferred on the Authonty by or under section 5(1) and (2) of the Local Government 
(MIscellaneous Promsmns) Act 1953 (prohlbmon on the prDVlSans of omnibus shelters etc. except 
wnh the consent of the Highway Authonty and other persons) 

3 Functions conferred on the Authority under section 5(1) and (2) of the Pansh Councds Act 1957 
(prohlbmon on the provxslon of seats, shelves, lamps etc In roads except With the consent of 
specmed persons) 

4 Functions conferred on the Authonty as n ghway Authonty for a highway by or under the followmg 
prowsmns of the Pubhc Health Act 1961 

(a) section 45 (attachment of street lamps), and 

(b) section 81 (summary recovery of damages for negligence) 

5 Functions conferred on the Authority by or under sectlon 5(6) of. and Schedule 1 to, the Litter Act 
1983 (consent of the local n ghway Authority requxred for works In relanon to Inter blns) 

6 Funchons conferred on the Authonty as n ghway Authonfiy for a hlghway by or under section 72(1) of 
the Road Traffic Regulation Act 1934 (prowslon of traffic Signs on or near a road wuth permissxon of 
the Highway Authonty) 

7 Funohons conferred on the Authority as Highway Authonty for a highway by or under sections 4 and 
5(1) of the Cycle Tracks Act1934 (provnsxon of barriers 1n cycle tracks, etc. and n ghway Authorlty‘s 
duty to pay compensation)
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Part 2 

Services in relation to the Authority‘s functions 

As and when appropriate the Service Provider shall in good time in respect of the Project Facilities carry out 
the following services in relation to functions conferred on the Authority as Street Authority under‘ any of the 

following provisions of the 1991 Act: 

Section 50: 

(a) advise the Authority on the granting of street Works Licences, including the preparation for 
issue by the Authority of such licences in such form as the Authority may from time to time 
authorige, such licences not tojnurebeyond the Contract-Period; and- 

(b) agree with the Authority the reasonable fee to be charged in relation to 'lhe issue of a Street 
Works Licence and then assist the Authority in recovering from the licensee the amount of 
such fee; 

1 Section 51(4): prepare for issue by the Authority appropriate notices and advise the Authority on the 
necessity for the same. If the Statutory Undertaker fails to comply with such notice the Service 

Provider shall if required by the Authority arrange the removal of unauthorised Apparatus from the 

Project Facilities. Assist the Authority in recovering the costs of such removal from ihe Statutory 

Undertaker; 

2 Section 57(2): receive notices of emergency works and copy such notices to the keeper of the Street 
Works Register and to the Authority's Nominee; 

3 Section 60(2): advise the Authority on steps which need to be taken in consequence of a Statutory 
Undertaking failing to comply with Section 60(1) 

4 Section 62: 

(a) issue appropriate directions pursuant 10 Section 62(2). (3) and (4) and advise the Authority 
on the necessity for the same; 

(b) participate in or if so instructed by the Authority conduct any arbitration under Section 62(5); 

5 Section 74: 

(a) receive notices pursuant to Section 74(3). 

(b) prepare for issue by the Authority appropriate notices pursuant to Section 74(3); 

(c) receive revised estimates pursuant to Section 74(4). 

(d) prepare for issue by the Authority appropriate notices pursuant to Section 74(4); 

(e) agree with the Authority the fee to be charged to Statutory Undertakers in accordance with 

the Street Works (Charges for Unreasonably Prolonged Occupation of the 

Highway)(England) Regulations 2001 for the occupation of the Project Facilities where 
works carried out by Statutory Undertakers have been unreasonably prolonged; and 

74 

9&99996%909‘9996‘90699696



@@@@@@@®O§®®@®@Q@@©@®®efi 

(f) assist the Authority In recovenng the same from The Statutory Undertakers 

Sectlon 74A subject to any Regulations made under this section. aSSIS'E the Authonty to recover 

charges payable under this section 

Sermon 76' agree Wlfl'l the Authority the costs Incurred In connection With obtalmng any orders 

pursuant to the Road Traffic Regulatlon Act ”[984 which are to be charged to Statutory Undertakers 
and then assist the Authoniy In recovenng the same from the Statutory Undertakers;
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Part 3 

Further Services in relation to the Authority's functions 

As and when appropriate. the Service Provider shall in good time in respect of the Project Network carry out 
the following services in relation to functions conferred on the Authority as Street Authority under any of the 
following provisions of 111a 1991 Act. 

(a) 

(b) 

(C) 

(d) 

(a) 

(f) 

(g) 

(h) 

Section 53: provide to the keeper of the Street Works Register such information as may be 
prescribed pursuant to Section 53 and such other information of which it becomes aware 
which is eligible for registration and make such payment or payments as the Secretary of 
State for Transport inay require in relation to the Project Network pursuant to Section 53(5); 

Section 54(1): receive the pregcrilped advanqe notice of works from Statutory Undertakers. 

copy such notices to the keeper of the Street Works Register and to the Authority's 
Nominee; 

Section 54(4): prepare for issue by the Authority appropriate directions to bevgiven to 

Statutory Undertakers relating to the provision of information and other procedural steps 

necessary for the co~ordination of the Statutory Undertakers‘ proposed works and advise the 
Authority on the necessity for the same; 

Section 55(1): receive notices of starting date of works, copy such notices to the keeper of 
the Street Works Register and to the Authority's Nominee; 

Section 55(4): prepare for issue by the Authority appropriate consents to be given to the 
Statutory Undertakers and advise the Authority on the necessity forthé same; 

Section 56(1) and (4): prepare for issue by the Authority appropriate directions as to the 
timing of street works to comply with the Codes of Practice and advise the Authority on the 
necessity for the same; 

Section 58: 

(i) prepare for issue by the Authority appropriate notices to be given restricting street 
works following substantial road works and advise the Authority on the necessity for 
the same; 

(ii) prepare for issue by the Authority appropfiate consents to be given to the Statutory 
Undertakers pursuant to Section 58(5)(b) and advise the Authority on the necessity 
for the same; 

(iii) advise ihe Authority on reinstatement of the highway pursuant to Section 58(6) 
following unauthorised works; and 

(iv) advise the Authority on costs incurred in reinstating the highway and assist the 

Authority in recovering such sums from the Statutory Undenakers; 

Sections 59: 

(i) without prejudice to the provisions of clause 25.9 (Primary Duty of Caz-ordination), 

advise the Authority with regard to the co-ordinafion of the execution of works of all 
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(I) 

(I) 

(k) 

(I) 

(II) 

(In) 

(W) 

kinds afiectlng the Project Network In the manner set out In Sections 59(1)(a), (b) 
and (c), 

adVIse the Authonty With regard to the steps necessary to ensure co-ordlnatlon Wlfl'l 

other Street Authontnes pursuant to Sechon 59(2), 

supply to the Authonty any Informatlon reqmred by The Secretary of State for 
Transport pursuant to Section 59(4), 

assist the Authonty In taking any steps dIrected by the Secretary of State for 
Transport pursuant to Section 59(5) or 59(6); 

Section 61. 

(III) 

(IV) 

prepare for Issue by the Authority appropriate consents pursuant to Section 61(1) 
and adVIse the Authority on the necessrty for the same, 

agree With the Authonty the appropriate fee to be paid by the Statutory Undertaker 
to the Authority pursuant to Section 61(3) and then assxst the Authonty In recovenng 
such fees from the Statutory Undertakers, 

adVIse the Authority on placmg condltlons upon :15 consent and on contributing to 
expenses under Section 61(5), and 

pafilclpate In or If so Instructed by the Authonty conduct any arbitration under 
Sectlon 61(6), 

'“ “ 

Sectlon 65(5)“ 

(1) 

(ll) 

admse the Authority If a Statutory Undertaker has failed to comply w1th Section 65(1) 
or (2) and adwse on steps Wthh need to be taken In consequence, and 

adwse the Authority on costs Incurred ll'l taklng such steps and assist the Authonty 
Il'l recoverlng such costs from the Statutory Undertaker. 

Section 66. 

(I) 

(II) 

prepare for Issue by the Authority appropriate nouces to be given to Statutory 
Undertakers requmng them to take steps to mitigate or discontinue obstructions and 
advrse the Authonty on the necessrty for the same, and 

advxse the Authorlty If Statutory Undefiakers fall to comply wnh notices served under 
Sectlon 66(3) and adwse on steps which should be taken In consequence. ASSIst 
the Authority In recovering costs Incurred In consequence of the Statutory 

Undefiakers' fallure, 

Secnon 63(1) carry out such Inspections or Invesflgatory works on the PYOJBCt FaClIltleS as 

may be necessary to ascertaln whether Statutory Undertakers have complied With their 
duties under the 1991 Act prowded always that no charge WIII be made for any Sample 
Inspections;
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(m) Section 70: receive notices from Statutory Undertakers pursuant (9 Sections 70(3) and (4) 
and supply copies to the Authority's Nominee; 

(n) Section 72: 

(i) carry out such investigatory works as may be necessary to ascertain whether 
Statutory Undertakers have complied with their duties with respect to reinstatement 
'and advise the Authority accordingly; 

(ii) prepare for issue by the Authority appropriate notices pursuant to Section 72(3) and 
advise the Authority on the necessity for the same; and 

(iii) advise the Authority on the necessity to carry out works pursuant to Sections 72 (3) 
and (4). If required by the Authority, arrange the carrying out qf such, works and 
notify the Authority of the costs of such works. Assist the Authority in recovering 

such costs from the Statutory Undenakers. In such circumstances prepare for issue 

by the Authority appropriate notices pursuant to Section 72(4); 

As and when appropriate the Service Provider shall in good time in respect of the Project Network 
carry out the following services in relation to functions conferred on the Authority as Traffic Authority 
by or under Section 65(2) of the 1991 Act: 

(a) prepare for issue by the Authority appropriate directions concerning iraffic signs and advise 
the Authority on the necessity for the same; and 

(b) check whether Statutory Undertakers comply with such directions and advise the Authority 
accordingly; 

As and when appropriate the Service Provider shall in good time in resp‘ect of the Project Network 
carry out the following services in relation to functions conferred on the Authority as a relevant 
authority other than a Street Authority by or under the following sections of the 1991 Act: 

(a) Section 81: 

(i) check that Apparatus belonging to the Statutory Undeflakers' is béing properly 

maintained and advise the Authority accordingly; 

(ii) if the Apparatus is not being properly maintained than advise the Authority whether 
emergency works need to be executed in consequence of such failure; 

(iii) if required by the Authority arrange the carrying out of such emergency works; 

(iv) assist the Authority in recovering sums pursuant to Section 81 (5); 

(v) in such circumstances prepare for issue by The Authority appropriate notices 

pursuant to Section 81(6); and 

(b) Section 82: 

(i) advise the Authority if any of the events described in Section 32(2) occur; and 

(ii) assist the Authority in recovering the sums pursuant to Section 32 (1).
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As and when appropriate the Semce Prowder shall In good time In respect of the PI'OJBGt Network 
carry out the followmg servxces In relation to functlons conferred on the Authonty as a HIghway 
Authonty or as a Bndge Authonty, by or under ”the followmg prowsrons ofthe 1991 Act 

(a) 

(b) 

(0) 

Section 83 prepare for Issue by the Authority appropriate notlces Informing Statutory 

Underlakers of Works for Road Purposes llkely to affect thelr Apparatus, 

Section 84. 

(I) on behalf of the Authority halse wnih the Statutory Undertakers In Identlfymg 

measures and sefilxng specnflcaflons In connectlon wnth Diversxonary Works and co- 

ordlnate such Diversmnary Works With the cam/mg out of Operations; 

(II) partlcnpate In or If so Instructed by ihe Authority conduct any arbitration proceedxngs 

brought pursuant to Section 84(3); and 

(III) assnst the Authority In recovering sums under Section 84(4); 

Section 38' monltor the execution of works by Statutory Undertakers and adwse the 
Authonty accordlngly Adwse the Authority on requnrements to be Imposed on the Statutory 
Undertaker for the protection of bridges or for securing access Prepare for Issue by the 

Authority appropnate notlces sefilng out such reqmrernents. 

As and when appropriate the Servuce Provxder shall In good Ume In respect of the Preject Network 
carry out the followmg serwces 1n relatmn to functxons conferred on the Authority by or under Section 
90 of the 1991 Act. 

(a) 

(b) 

(C) 

prepare for Issue by the Authority appropnate notices to Statutory Underlakers requlnng 

them to carry out remedlal works to sewers drains or tunnels owned by the Authority, and 
advtse the Authority on the necessfly for the same, 

advxse the Authority on what works need to be carried out In consequence of a failure by a 
Statutory Undertaker to comply With such notlces If reqmred by the Authonty arrange the 

carrylng out of such works ASSIst the Authonty In recovering the costs of such works; and 

where the Statutory Undertaker has failed to comply With Its dunes to reinstate and thls IS 
causmg a danger to the users of the street. advise the Authority accordingly Advnse the 

Authority on what works need to be carried out In consequence If requured by the Authority 

arrange the carrying out of such works Assnst the Authority m recovering the costs of such 
works from the Statutory Undertaker In such circumstances prepare for Issue by the 

Authonty appropriate notices pursuant to Section 90(3).
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(a) 

(b) 

(c) 

(d) 

Annex 3: Value for Money 

VfM shall be assessed in accordance with the following principles, in the event that the Proposal was 
subject to general benchmarking principles the proposed services would offer Value for Money 
taking into account the following assumptions in respect of The Service Provider: 

the Service Provider, being the incumbent Highways Services Provider, has existing 

knowledge of the Highway Network and therefore, would require limited due diligence; 

relevant Highways Equipment, Apparatus. plant and any other equipment or materials 

required in order to perform the Capital Highway (Works) are either already in the 

possession of the Service Provider or can be acquired at short notice; 

suitably qualified, experienced and gapable employees are.currently.engaged by the-Service 

Provider in the delivery of The Highways Services and can be utilised in the performance of 

the Capital Highway (Works); 

as the Service Provider is delivering the Highways Services they shall be best placed to 

understand any upcoming maintenance works, Road Closures, TROs or other statutory 
matters which may impact on the delivery the Capital Highway (Works) and can therefore, 
take steps to mitigate such impact to maximise efficiency of delivery 

Open Market means the wider market in the Area relating to the provision of Comparable Services: 

Value for Money (VfM) means in accordance with the principles set out at paragraph 37.3 of Annex 3, the 
Proposal in respect of the Capital Works (Highways) where assessed against the Open Market would offer 
the most economically advantageous tender for the delivery of the Capital Works (Highways);
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Dated 20 

TECHNICAL SERVICES PROVIDER (1) 

TBAFFQRD BOROUGH. COUNCIL (2) 

HIGHWAYS SERVICES PROVIDER (3) 

DIRECT AGREEMENT 
relating to the provision of design services in relation to 

the highways network 
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THIS DEED xs dated 2015 

BETWEEN: 

(1) Technical SENIGES Provider (registered In England and Wales under company number) 

(2) 

(3) 

whose registered office Is at (Technical Services Provider); 

THAFFORD BOROUGH COUNCIL whose pnnmpal office IS Situated at Trafford Town Hall, 
Talbot Road, Stretford, Greater Manchester M32 0TH (Council), which expressmn Includes 
Its pen-nltted successors m title and assngns); and 

Highways Servnces Provider (reglstered In England and Wales under company number) 
whose registered office IS at (Highways Services Provider) 

BACKGROUND 

(A) 

(B) 

(C) 

(D) 

By a partnershlp agreement dated [ ] 2015 (Technical Services Agreement) 
the Councxl has appoxnted the Technlcal Sen/Ices Prowder to perform. amongst other 
serwces, certain design and technical servnces 1n relatlon to the Highway Network (as defined 
therein). 

By a partnershlp agreement dated [ ] 2015 (Highways Services 
Agreement) the Councfl has appomted the Highways Sen/Ices Provnder to carry out cyclical 
and reactlve maintenance works In relation to the Highway Network 

Pursuant to part 7 of the Technical Serwces specvfxcatlon contalned In Schedule 2 

(Speclflcarlon) to the Technlcal Sen/Ices Agreement. the Technical Servtces Provxder shall 

deSIQn. or procure the desxgn of, certaln works of a capital nature In relation to the Highway 
Network (Highway Capital Works) 

Pursuant to part 9 of the n ghways Servuces specification contained In Schedule 2 to the 
nghways Serwces Agreement. the n ghways Servxces Prowder shall carry out from time to 
time Highway Capltal Works as requ1red by the Councxl and as destgned and specmed by the 
Techmcal Semces Provtder 

The Technical Servnces Prowder IS obliged under the Technical SerVIces Agreement to QIVB a 
warranty In "115 form In favour of the n ghways Servxces Prowder. 

DEFINITIONS AND INTERPRETATIONS 

In this deed unless the context othenmse requires, any defined term In this deed shall have 

the same meaning given to such term In the o and the followmg terms shall have the 
followmg meanlngs 

Partnership Agreement means either the Technlcal Sen/mes Agreement or the Highways 
Servme Agreement as the context requires, 

Service Provider means etther the Highways Servuces Prowder or the Technical Servxces 
PrUVIder as the context reqmres 

OPERATIVE PROVISIONS



In consideration of the payment of one pound (£1.00) by the Highways Services Provider to 
the Technical Services Provider, receipt of which the Techfiical Services Provider 

acknowledges: 

3 GENERAL 

3.1 

3.2 

3.4 

Each of the Service Providers acknowledges to the other Service Provider that it has 
received and examined the specifications contained within the other Partnership 
Agreement and acknowledges to the other Service Provider that a breach of its 

Partnerghip Agreement may cause Losses to the other Service Provider in connection 
with the performance of its Partnership Agreement. 

Each of the Service Providers shall undertake its obligations and exercise its rights 
under this Agreement and under its Partnership Agreement in such a way as not to. 
interfere with, hinder or delay the other Service Provider in complying with its 

obligations under its Partnership Agreement. 

Each of the Service Providers undertakes to the other to consult and co-operate when 
performing any of its obligations under its Partnership Agreement that affect or are 
likely to affect the other Service Provider’s performance of its contractual obligations 
under its Partnership Agreement, provided that such consultation and co—operation is 
consistent wiih the Service Provider‘s obligations under its Partnership Agreement and 
does not require the Service Provider to incur any additional material cost. 

Subject to clause 3.3, each Service Provider shall act in good faith towards the other at 
ail times and generally provide such assistance and ecu-operation as may be reasonably 
considered appropriate in order to assist the others to perform their obligations under 
their Partnership Agreement, provided always that no Service Provider shall be 
required to extend such co-operation to the extent that it' would then be performing 
obligations of another Service Provider. Notwithstanding the generality of the 
foregoing, each ofthe Service Providers shall: 

3.4.1 where any information has been reasonably requested by the other as being 
required to assist it in performing its obligations under its Partnership 
Agreement (and provided such information is not commercially sensitive), 
then it shall provide such information to the other as soon as is reasonably 
practicable in the circumstances; and 

3.4.2 provide notice of, and permit the other Service Provider to attend, any 
meetings (either with the Council or any other 1hird party) that may be 
reasonably considered to be of interest to, or to have any material impact 
upon, the other (save for meetings with sub-contractors that are of a 
commercially sensitive or confidential nature). 

4 TECHNICAL SERVICEs PROVIDER’S WARRANTY AND LIABILITY 

4.1 The Technical Services Provider warrants to the Highways Services Provider that it 
has carried out and will continue to carry out its duties under the Technical Services 
Agreement in accordance with the Technical Services Agreement and that it has 
exercised and will continue to exercise, in carrying out the design of the Highway 
Capital Works, the level of skill and care reasonably to be expected from an 
appropriately qualified and competent professional designer providing those services in 
relation to projects of similar size and scope to those comprising the Highway Capital 
Works. In particular and without limiting the generality of the foregoing the Technical 
Services Provider covenants with the Highways Services Provider. that it has carried 
out and will carry out and complete the design of the Highway Capital Works in 
accordance with the Technical Services Agreement and duly observe and perform all 
its duties and obligations thereunder so as not to cause the Highways Services 
Provider any Losses. 
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42 Upon the explratlon of 12 years from the date of completion of any capital works 
completed In accordance wnh any capital works contract, the hablllty of the Technical 
Servmes F'l'OVldel' under this deed shall cease and detenmne, save In relation 10 any 
clam-Is made by the Highways SerVIces Provxder against the Technxcal Serwces 
Provtder and notified by the n ghways Sennces Provxder to the Technical Servlces 
Provuder In wntlng pnor thereto 8 

5 DESIGN DATA 

51 

52 

53 

The Technical Semces Prowder shall make avallable to the H1ghways Servxces 
Frovxder free of charge (and hereby Irrevocably licences the Highways SerVIces 
Provxder to use) all data used In the preparation of dealgns and specmcatlon (Design 
Data) of Highway Capital Works that might reasonably be reqmred by the Highways 
Sen/Ices Provxder The Technical SerVIces Prov1der shall obtaln all necessary hcences, 
pen'msslons and consents necessary for It to make the DeSIgn Data available to the 
nghways Servxces Provrder on these terms. for the purposes of the design or 
construction of the n ghway Capltal Works and/or the operation. maintenance or 
Improvement of the Highway Capital Works (Approved Purposes), and In this clause 
"use" shaII Include the acts of copying, modifying, adapting and translating the material 
In question and/or Incorporatlng them With other matenals and the term "Ehe right to 
use" shall be construed accordingly. 

The Technical Sen/Ices Prowder 

521 hereby grants to the Highways Sewlces Prowder, free of charge. an 
Irrevocable non-excluswe and transferable (SLIDJECt to the restrictions 

continued In clause 7 of this Deed) licence to use the Intellectual Property 
Rxghts whlch are or become vested m the Technical Servxces Provxder for the 
Approved Purposes, and 

5 2.2 shall (where any Intellectual Property Rxghts are or become vested In a third 
party) use all reasonable endeavours to procure the grant of 3 [Ike Ilcence to 
that referred to In clause 4 2 1 above to the COUnCII. 

In both cases. solely for the Approved Purposes. 

The Techmcal Semces Prowder warrants to the Highways Serwces Prowder that he 
has used the standard of sklll, care and dllxgence as set out In clause 3 1 to see that 
the Destgn Data (save to the extent duly appomted sub-contractors have been used to 
prepare the same) are Its own onglnal work and that In any event their use In 

connection With the Highway Capital Works WIII not Infnnge the rights of any thll'd party 

6 INSURANCE 

61 The Technical Serwces Provxder hereby covenants With the n ghways Sewlces 
Prowderto 

6 1 1 take out and malntam Professxonal Indemnity Insurance cover With a Ilmlt of 
Indemmty that shall be a mmlmum of ten rnlllxon pounds (£10,000,000) for 
any one claim and In the aggregate together With unlimited relnsiatements of 
The limit and that It WIII malntam such Insurance t hh reputable Insurers 
carrying on busmess 1n the European Unlon from the date hereof untll twelve 
(12) years after practical completion of the Works, prowded that such 
Insurance Is generally available In the market to members of the Technxcal 
Serwces Prowder‘s professmn at commercrally reasonable rates and 
prowded further that payment of any Increased or additional premiums 
reqUIred by Insurers by reason of the Technlcal Semces Provnder’s own 
claims record or other acts, omlssmns, matters or thlngs pecuhar to the 
Technical Servtces Prowder WIH be deemed to be Withln the reasonable 
rates,



6.1.2 provide evidence (as and when reasonably required by the Highways 
Services Provider) satisfactory to the Highways Services Provider of the 
Professionai Indemnity Insurance (referred to in clause 6.1.1) being in -full 
force and effect from the date of the Technical Services Agreement (such 
evidence to include details ofthe cover): 

6.1.3 provide the Highways Services Provider with notice of: 

6.1.3.1 any cancellation of the Professional Indemnity Insurance 
(referred i0 in clause 6.1) not less than thirty (30) days prior to 
the relevant cancellation date; and 

6.1.32 any adverse material changes to or suspension'of cover relevant 
to the Works not less than thirty (30) days prior to the relevant 
changes or suspension; 

6.1.4 inform the Highways Services Provider as soon as reasonably practicable of 
any claim under the Professional Indemnity insurance referred to in clause 
6.1.1 in respect of the Works in excess of one million pounds (£1,000,000) 
and provide such information to the Highways Services Provider as the 
Highways Services Provider may reasonably require in relation to such élaim 
and provide notice of any potential breach of the aggregate limit of the policy; 
and 

6.1.5 indemnify the Highways Services Provider in respect of any subrogation 
claim by the insurers brought in connection with any claim made under the 
Professional Indemnity insurance referred to in clause 6.1.1. 

7 CLAIMS FOR LOSSES 

7.1 

7.2 

7.3 

7.4 

If: 

7.1.1 a Service Provider is in breach of'iis obligations under this Agreement; or 

7.1.2 a Service Provider is in breach of its obligations under its Partnership 

Agreement. 

(a Breaching Party) and, in either case such breach causes another Service Provider 

(a Chiming Party) to suffer any Loss then the Breaching Party shall be obliged to 
compensate thé Claiming Party pursuant to this Agreement for such Loss, subject to 

and In accordance with this clause 7. 

If a Service Provider wishes to pursue a claim under clause 7 then such Service 
Provider shall as soon as reasonably practicable after becoming aware of the incident 
or event giving rise to such claim serve notice on the other Service Provider (with a 
copy to the Council) sefling out in as much detail as is reasonably practicable the 
relevant facts and‘basis of alleged liability but, for the avoidance of doubt, such Service 
Provider shall not be required to notify the other Service Provider of the quantum or 
expected quantum of the claim until such claim is actually brought. 

The parties to the claim shall meet and/or othenNise discuss within five (5) Business 
Days of service of notice of a claim under clause 7.2 and use reasonable endeavours in 
good faith to agree to settle the claim and the reasonable details of such settlement. 

If a Claiming Party fails to serve notice and/or to provide information in respect of a 
claim under clause 7.1 as required under clause 7.2. then that Claiming Party’s 

entitlement to receive compensation or oiher relief as may be appropriate in all the 
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cxrcumstances shall be reduced by the consequences of any such fallure on that 
Glalmmg Party's part. 

7.5 Each of the Servxce Provnders agrees that It wnIl not reSIst any claim brought against It 
by the Council under the relevant Partnership Agreement on the ground of any breach 
of this Agreement by the other Servxce Prowder. 

NOTICES 

Any notice to be glven by any party WIII be suffucnently sewed If sent by hand, by faCSImlle 
transmlssxon or by post to the regxsiered office or If there IS none the last known address of 
the party to be sewed Any nohce sent by hand Will be deemed to be sewed on the date of 
delivery and any notice sent by facsumlle transmission Will be deemed to be served m full at 
the flme recorded on the facsImIIe report sheet, prowded that If any notice sent by hand or 
faCSImlle IS sent after 4 45 pm on any day It wxll be deemed to be served on the next Busmess 
Day Any notice sent by post Will be deemed to have been duly sewed at the expiratlon of 48 
hours after the time of postlng If the end of that penod falls before 4 45pm on a Busmess Day 
and othemnse on the next Busmess Day 

ASSIGNMENT 

The benefit of and the nghts of the n ghways Semces Provnder under this deed may be 
assxgned Without the consent of the Technical Sewlces Prov1der on two occasxons only and 
the Highways Sen/Ices Prowder wfll notify the Technical Servmes Prowder In wrmng followmg 
any such asmgnment specnfyxng the name and address of the assrgnee and the date of the 
a55|gnment The Technical Servlces ProVIder Will not contend that any such aSSIQnee IS 
precluded from recovenng any loss resulting from any breach of thls deed (whatever the date 
of such breach) by reason only that that person IS an assngnee and not the onglnal beneficiary 
hereunder or by reason that the orlglnal beneflclary or any Intermediate beneficxary escaped 

any loss resulting from such breach or that the ongxnal beneficiary or any Intermediate 
beneficiary has not suffered any, or as much. loss 

HIGHWAYS SERVICES SERVICE PROVIDER’S REMEDIES 

The rlghts and benefits conferred upon the Highways Serwces Provnder by this deed are In 
addition to any other rights and remedies It may have agalnst the Technical Serwces Provsder 
Including Without prejudxce to the generality of the foregonng any remedies m neghgence 

INSPECTION OF DESIGN DATA 

The Technical Semces Prowder‘s Ixabxlmes under this deed Will not be 111 any way reduced or 
extlngmshed by reason of any INSPSGtIDn or approval of the Project Data or attendance at sue 
meetlngs or other enquiry or InSpecflon which the Highways Servuces Prowder may make or 
procure to be made for Its benefit or on Its behalf. 

SUB-CONTRACTORS 

Followmg a wntten request from the Councxl the Technical Servxces Provider WI“ (unless It 

has already done so) procure that Its subcontractors execute a deed of collateral warranty In 
a form reasonably satlsfactory to the Councfl In favour of any person In whose favour the 
Technical Servnces Agreement obliges ihe Technical SerVIces Prov1der to give or procure the 
glwng of such a warranty. 

APPLICABLE LAW AND JURISDICTION



This Deed will be construed in accordance with English law and be in all respects subject to 
the exclusivejurisdiction of the English courts, 

14 THIRD PARTY RIGHTS 

This Deed is enforceable by the original parties to it and by their successors in title and 

permitted assignees. Any rights of any person to enforce the terms of this deed pursuant to 
the Contracts (Flights of Third Parties) Act 1999 are excluded. 

IN WITNESS of which this dbcument is executed as a Deed and Is delivered on the date first before 
written
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EXECUTED AS A DEED by the Technical Sewlces Prowder acting by a Dlrector 
and Its Secretary/two Directors. 

DII’GCfDI‘ 

Dlrector/Secretary 

The Common Seal of 
Trafford Borough Council 
was hereunto affixed In the presence of 

Signature of duly authorised officer 

Full name (Block Capitals) 

Posmon/tltle 

EXECUTED AS A DEED by the Highways Semces Prowder acting by a Dlrector 
and Its Secretary/Mo DIrectorS' 

Director 

Director/Secretary 

THAFFOHD_ SPECIAL DDNDlTIDNS HIGHWAY SERVICES ~ AG DRAFT - D7 0588 5 DDDl1M133354-1311211152551
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SCHEDULE 7 

SPECIAL CONDITIONS - STREET LIGHTING SERVICES 

Part 1 - Definitions 

Definitions 

In these Street Lighting Semees Specral Conditions, words and expressxons shall have the meaning 
glven In Schedule 1 of thxs Agreement or In the Street Lightlng Serwces Specxficatlon unless defined 

below, or as the context othenmse requxres 

Accrual and De-Accrual Process means the procedure set out In part 4 of the Street n ghtlng 

Sewlces Special Conditions 

Accrued means, when applled to any Item of Apparatus, Apparatus Wthh has become the 
responsxblllty of the SEWICE Provnder pursuant to this Agreement by reason of a Change In 

accordance Wlfl’l the Change Control Procedure or the applicatlon of the prowslons of the Accrual 

and De~Accrual Process and the terms Accrual and Accrue shall be construed accordingly 

Accrual Date shall.have the meaning given to It In paragraph 511(3) of these Street Lighting 

Serwces Specnal Conditions 

Apparatus Acceptance Notice shall have the meaning given to It In paragraph 5 4(c) of these 

Street Lighting Sen/Ices Specnal Condltlons and paragraph 54(9) of these Street n ghtlng Servxces 

Specual Conditions (as the context reqwres) 

Certificate of Compliance means the document signed by the Servnce Prowder to certify and 

warrant that new Apparatus (except In relation to the LED Sewlces) IS Compllant and the terms 
Certified and Certification shall be construed accordingly 

Compliance Criteria means that the relevant Item meets those requnrements of the Street n ghflng 
Specification and Street n ghtlng Specnal Condltlons, WhIGI‘l are to be met by the Sewlce Prowder In 

order to obtain a Certificate of Compliance 

Compliant means (except In relation to the LED Servmes) the relevant Compliance Cntena have 
been met In relation to an Installatlon or replacement or other works carried out by the Serwce 

Prowder 

De-Accrued means, when applled to any Item of Apparatus, Apparatus which Is no longer the 

responsiblllty of the Semce Prov1der pursuant to thxs Agreement and De-Accrual shall be construed 
accordingly 

Development particular Specification means a specification, that [5 not the Standard Development 

Spec1ficatlon, used as the specification for apparatus to be prowded by the Counml or by a thlrd 

party, where such apparatus IS Intended to be accrued as Apparatus pursuant to these Street 

Lighting Servnces Special Conditions 

Electricity Contract means an agreement entered mto by the Councnl for the supply of electnclty In 
accordance wnth paragraph 20 1 of these Street Lighting Servtces Spemal Condmons 

Existing Apparatus means Apparatus WhlGh



3) exists and whichlhas been installed and commissioned as at the Service 

Commencement Date; and 

b) is owned by the Council and maintained by the Council or its sub-contractors at the 

Service Commencement Date, 

including, without Iimitation, the Apparatu; identified in the Inventory 

Final Surveys means the Street Lighting Survey (as defined in paragraph 14.4(a) and/or the 
~ Management Information System Survey (as defined in paragraph 14.4(b) (as the context requires) 

Grampian Planning Condition means a restriction placed on a development permitted under 

Section 72 of the TCPA 1990 such that the development may not take place until certain works on 
land under the control of aperson other than the developer or applicant-have taken place 

HA 1980 means the Highways Act 1980 

Highways Authority means the Highway Authority and or Lighting Authority responsible for the 
functions under the Highways Act 1980 

LED Longstop Date means either six (6) months following the LED Programmed Completion Date. 
or thirty (30) months after the Service Commencement Date. whichever is the earlier 

New Apparatus means all Apparatus but excluding the Existing Apparatus 

Owner shall he the body responsible forfixing the apparatus 

Protester or Trespasser means any person engaged in protest action or who wilfully obstmcts the 
Service Provider from providing any part bf tfie Street Lighting Services 

Provider Direct Agreement means the direct agreement to be entered into between the Serviqe 

Provider, the-Council and an incoming Technical Services Provider in respect of the duty of caffe‘ 

owed by the Technical Services Pruvider substantially in the form set out at Annex 1 

Relevant Action means any of the following actions of the Council: 

(a) the Council (in its capacity as Highways Authority under the HA 1980).:
- 

(i) entering into a Section 38 Agreement 

(ii) entering into a Section 278 Agreement
_ 

(b) 

- 

the Council (in its capacity as Planning Authority under the TCPA 1990): 

(I) entering into a Section 106 Agreement
I 

(ii) imposing a Grampian Planning Condition 

(c) any other requirements or actions of the Council taken within its statutory powers 

Relevant Highway Works shall have the meaning of all works being undertaken or to bé 

undertaken on the highway 
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Relevant Lighting Standards means 

(a) all relevant European and British Standards for road llghtlng Including
” 

(1) BS EN 13201, 

(11) BS 5489, 

(III) BS EN 14001 for Enwronmental Management. 

(IV) BS 7671 Requxrements for Electrical Installations, 

(v) BS EN 40. 

(VI) BS EN 50598, 

(vu) BS EN 12899-1, 

(vm) BS EN 12399-1, 

(Ix) BS 873, 

(b) lnstltuflon of Engineering and Technology Wmng Regulations. 

(c) Institution of Engineering and Technology Codes of Practlce. 

(d) lnshtutlon of Lighting Engineers Gundance Notes forthe Reduction of Lighting Pollution. 

(e) lnshtuflon of LIghtIng Engineers Techmcal Reports and Gwdance Notes, 

(f) Institution of Lightan Engmeers and Lasers, Festival and Entertainment n ghtlng Code, 

(9) 088, Road Lighting Maintenance Code of Good Practice. 

(h) Well—ht Highways - Code of Practice for Highway Lighting Management. and 

all other relevant standards, codes of practice, government and national pOIICIBS, Industry guxdelmes 

and good Industry practice relating to any Apparatus and all successor standards, publications of or 

to the above mentioned Relevant Lightlng Standards 

Removed means any Apparatus Wthh are removed from the Servnce by the Servxce Prowder 
comprlsmg. as appropnate, the disconnechon from the electricity supply, physxcal removal of the 

Apparatus and any necessary reinstatement of surface finishes or bUIIdlng other than Snagglng 

Items and the term Removal shall be construed accordingly and the term Removal shall be 
construed accordingly 

Required Standards means the Standard Development Specificatlon and any speCIaI requxrements 
notified by the Council to the Serwce Provxder 

Section 38 Agreement means a contract between a developer and the Councfl under Wthh the 
Councn agrees, pursuant to Section 38 of the HA 1980, to adopt highways Wthh are malntalnable at 
publlc expense



Section 106 Agreement means a contract between a developer and the Council which, pursuant to 
Section 106 of the TCPA 1990, restricts or regulates the development of land 

Section 278 Agreement means a contract between a developer and the Council under which the 
Council agrees, pursuant to Section 278 of the HA 1980, to the execution of highways works 

Service Provider Equipment shall mean all equipment, plant arid other things owned by or leased 
to the Service Provider and used exclusively for the purppses of providing the Service whether in 

relation to the installation or maintenance of Apparatus or otherwise 

Standard Development Specification means a techfiical specification, agreed from time to time 
between the Council and the Service Provider, consistent with the Relevant Standards of the Street 

Lighting Services Specification and used as the specification for apparatus to be provided by the 
Council or a third party where such apparatus is intended to be accrued as Appargtus 

Statutory Undertaker shall have the meaning given to it in NRSWA 

TCPA1990 means the Town and Country Planning Act1990 

Third Party Attachments means attachments owned by a third party who has been authorised by 
the Council to affix Attachments to Apparatus, including (but not limited to): 

(a) political signage; 

(b) fire hydrant signs; 

(0) bus stop signs and timetables; 

(cl) any special event signage or advancé direction signage; 

(e) direction signage (including AAIRAC signs); 

(f) neighbourh‘ood watch signs; and 

(g) blind persons referencing point, 

provided that Third Party Attachments shall not include any electronic or eléqtrical connections 

except those which constitute Third Party Attachments as at the Service Commencement Date 
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Part 2 - Mobilisation

2 

21 

22 

Mobilisation 

Subject to paragraph 2 3, the Servnce Prowder shall notify to the Cannon, In wntmg, not later than 
seven (7) Busmess Days prior to the Serce Commencement Date (or such later date as spec1fied 
In the Moblllsahon Plan) that all of the followmg have been effected 

(a) 

(b) 

(C) 

(d) 

all statutory notifications have been made and Necessary Consents obtained, to the extent 
requxred by law, to enable the Serwce Provxder to commence or procure the commencement 
of the Street n ghtlng Sen/Ices (Including t hhout limitation notifying the emergency servxces 
of contact details, Includlng a twenty four (24) hour telephone hnk, for use In the event of an 

emergency relating to the Apparatus), 

the Contact Centre which the Sewlce Prowder IS requnred to operate and malntalnas part of 
the CRM System and the Management Information System are operatlonal, fully Integrated 
With the CRM System, and capable of performxng the functions requnred of them to the 
extent necessary for the Sen/Ice PrOVIder to properly commence performance of the Street 
Lighting Servxces, 

there are sufflclent vehicles, stock. personnel, office space and storage space Including as 

set out In the Method Statements to permit the Servxce Prowder to comply With the Sen/Ice 

Provnder’s obligations under thls Agreement (to the extent necessary for the Servme 
PI'DVldeI‘ to properly commence performance of the Street n ghtlng SerVIces), and 

the requxrements m paragraph 2 2 have been met 

Subject to paragraph 2 3, pnor to commencement of the Street n ghtlng SerVIces (or such later date 
as specmed In the Moblllsatlon Plan) the Servlce Provtder shall have 

(a) 

(b) 

(C) 

(d) 

(e) 

(f) 

established an office WIthln me CDUI‘lCIl Area (If one WIII be used by the Servxce Provtder 1n 
prov1dmg the Street n ghtlng Sen/Ices), 

entered Into Its sub-contracts Will all Key Sub—Contractors to the extent not entered Into by 
the Agreement Date, 

appalnted the Key Staff (who shall have shadowed thexr equwalent Councll counter-parts for 

a period of at least one (1) month) and notified the Councxl of the same, 

taken all steps necessary to prepare for takmg possessmn of the Street L1gh’ung Depot on 

the Serwce Commencement Date. 

made all statutory notifications and obtained all Necessary Consents. to the extent reqUIred 
by Law, so that the Sewice Provnder Is able to commence or procure the commencement of 
the Street Lighting Serwces, 

ensured that all Transferring Employees have received appropriate Induction tralnlng,



3.1 

3.2 

3.3 

(9) an operaflgnal Contact Centre in place that is capable of performing the functions set out in 

the Street Lighting Services Specification so that the Service Provider is properly able to 

commence the performance of the Street Lighting Services; 

(h) . appointed those persons who are to be the representatives of the Service Provider on the 
Partnership Board and notified the Council of the same; 

(i) migrated the Council‘s electronic infon—nation in respect of the Apparatus onto the 

appropriate databases within the Management Information System; 

(j) setup and agreed reasonable and appropriate access rights with the Council to any of the 

Council '5 hérd copy information in respect of the Apparatus; and 

(k) taken delivery of the Initial Transferring Assets and stock from the Council in accordance 

with this Agreement 

Notwithstanding the provisions of paragraphs 2.1 and 2.2. in relation to activities which are not 

required under the Mobilisat‘lon Plan to be completed prior to the Service Commencement Date. files 
Service Provider shall complete all actions required by the Mobilisation Plan by the‘déte specified in 

the Mobilisafion Plan. 

Management Information System 

Management Information System 

\Mth effect from the Se‘rvice Commencement Date, the Service Provider shall procure that there is a 
Management Information System in place for use in reiation to the Street Lighting Services which 
shall: 

(a) accurately identify a]! of the Apparatus; 

(b) accurately store all ihformafion in relation t6 the Apparatus which is or may be relevant in 
respect of the implementation of the Street Lighti_ng Services; and 

(c) comply in all respects with the Street Lighting Services Specification. 

Availability of Managemen}: Information System 

The Service Provider shall precure that 

(a) the Management lnfonnation System shall be capable of being accessed by the Council on-- 
line at all times (and for the avoidance of doubt on the basis of twenty four (24) hours a day 
and three hundred and sixty five (365) (or, in the case of a leap year, three hundred and 

sixty six (365)) days a year); 

(b) the Council shall at all times have the facility of being able to generate reports in an agreed 

form on a‘ny aspect of the Management Information System: and 

(c) the Management Information System is maintained and operated 'In such a way as to ensure 
that the mien-nation contained in it is never more than two (2) days out of date. 

Provision of Information 
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Upon any request by the Come", the Semce PrOVIder shall prowde to the CounCII hard or electronxc 
COPIES of all or any part of the Information contained In the Management lnformatlc‘m System The 
cost and expense of prowdmg such copies to the Councfl shall be borne by the Councfl save m 
cnrcumslances where the Councll [S unable to access comes of the Management lnformatlon System 
on-Ilne by reason of any fault or problem relating to the Servtce PrOVIder‘s Informatlon technology 

systems or the Management lnformatlon System does not comply With the reqmrements of 

paragraph 3 2, m whxch case all of the cost and expense of provndlng such copies shall be borne by 
the Servme Prowder



Part 3 — Security of the Highway Network

4 

4.1 

4.2 

4.3 

44. 

4.5 

Securiw of the Highway Network 

Responsibility for Protesters and Trespassers 

The Council shall not be responsible at any time from the Service Commencement Date for: 

(a) any interference with, or affecting, the Apparatus or the vicinity of them caused by any 
Protester or Trespasser, or 

(b) any interference with or affecting the Street Lighting Services, by or caused by any Protester 
or Trespasser, or 

(c) any act, omission or default of any-Protestor'or Trespasser, or' 

(d) any lawful or unlawful activities of any Protester or Trespasser, 

and where any of the above cirggmstances results in the Council being unable to comply with its 
obligation to make available to the Service FrDVIder access to the Apparatus this shall not be a 

breach of that obligation or any other obligation or warranty of the Council under this Agreement but 
such circumstances shall constitute an Excusing Cause. 

No Relief for Ofisite Works 

The Service Provider shail not be relieved of any requirement to carry out any part of the Street
‘ 

Lighting Services if the failure of the relevant highway authority (not being the Council) to give to the 
Service Provider access to the Apparatus required to carry out the relevant part of the Street Lighting 
Services is the result of any of the circumstances set out in paragraph 4.1. 

Service Provider to Bear Loss 

Subject to paragraph 4.5, the Service Provider, shall reimburse any Losses suffered by any person 
arising out of a failure by the Service Provider to deliver the Street Lighting Services as a result of 

any circumstance set out in paragraph 4.1, provided that nothing in this paragraph 4.3 shall affect 

(a) any right of the Council to make or recover pursuant to any claim against any Protester or 
Trespasser for damage suffered by the Council or any Council Related Partyl or 

(b) any right of the Service Provider to make or recover pursuant to any claim against any 
Protester or Trespasser for damage suffered by the Service Provider or any Service 
Provider Related Party. 

No Payments to Protesters 

The Service Provider shall not give directly or indirectly to any Protester or Trespasser any 
inducement, monetary or otherwise, With é view to avoiding, limiting or influencing the manner of 
protest activities by that Protester orTrespasser or by other Protesters or Trespassers. 

Gypsies and Travellers 

In relation to gypsies and travellers on the highway network, the Service Provider shall at all times: 

eg‘eaaea‘esgweeeo3.99:9
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(a) 

(b) 

(0) 

treat gypsles and travellers wflh courtesy and respect and In a humane and compassmnate 
manner. - 

not take any action In relation to gypSIes and travellers other than in accordance With the 
Council's then publlshed policy on unauthorised encampments or after prior consultation 
With the Counml. 

not make any provnsxon on the highway network for any temporary or permanent sxte for 
gypsles or travellers



5 

5.1 

5.2 

5.3 

Part 4 — Accruals 

Addition and Removal of Apparatus 

Notwithstanding any provision in the Change Control Procedure: 

(a) the Service Provider shall accept Apparatus into the scope of the Street Lighting Services in 

connection with, or as a consequence of, 3 Relevant Action of the Council; and 

(b) the Council is entitled to remove Apparatus from the scope of the Street Lighting Services 

pursuant to paragraph 5.4. 

Errors in the Inventory 

The Service Provider éh'all be r'ééfionéible for any inaccuracies identified from time to time between 
the number and types of Apparatus for which the Service Provider ‘is responsible at the Service 
Commencement Date and the number and types of Apparatus identified in the Inventory (for which 
the Service Provider shall not be compensated). 

Accrual of Apparatus 

Procedure to apply when? actions taken prior to the Service Commencement Date 

.Where the Council requires the Service Provider to accept into the scope of the Street Lighting 

Service Apparatus which is _the result of 3 Relevant _Action taken prior to the Service 

Commencement Date, the following procedure shall apply: 

(a) the Council shall carry out inspections so as to satisfy itself thét the relevant Apparatus 

complies with the Development particular Specification; 

(b) the Council, on being satisfied that the requirements of paragraph 5.8(a) have been satisfied 

shall provide to the Service Provider written notice stating: 

(i) what Relevant Action requires A‘ccrual of the Apparatus; 

(Ii) the identity of the parties involved; 

(iii) the nature, location and extent of the works and a description of the Apparatus to be 

Accrued (including a plan showing thé location of the installed Apparatus); 

(iv) details of any cable distribution networks forming part of the Apparatus and 

proposed to be taken over by the Service Provider; 

(V) the electrical test certificates for the Apparatus; 

(vi) a copy of the Developmefit particular Specification; 

(vii) wn‘tten confirmation from the developer confirming that the Apparatus complies with 

the Development particular Specification; and 

(viii) sufficient relevant information to allow the Service Provider to satisfy any 

Legislation; 
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54 

(c) 

(d) 

(e) 

(0 

Within ten (10) Buslness Days of recelpt of the written notice glven pursuant to paragraph 
5 3(b), the Servxce Prowder shall Inspect the Apparatus and, Within two (2) Busmess Days of 
such Inspection, shall serve a wnttgan notice on the Councll either 

(I) conflrrnlng that the Apparatus Inspected meets the relevant standards set out In the 

Development particular Specificatlon to the Serwce PrOVIder‘s reasonable 

satlsfactlon (Apparatus Acceptance Notice), or 

(n) confirming that the Development particular Speclflcatlon has not been achleved to 

the Semce Provxder‘s reasonable satisfaction, settlng out, In suffiCIent detall to 

enable the Councn to comply With paragraph 5 3 the way In which the Apparatus 
does not achieve the Development parhcular Specification, 

1f the Servnce Prowder falls to give wntten notice Within the time period specxfied In 

paragraph 5 8(a) then the Sen/Ice Provtder shafl be deemed to have accepted that the 
Apparatus meets the relevant reqmrements of the Development particular Specification and 

an Apparatus Acceptance Notice shall be deemed to have been Issued by the Servxce 
ProVIder. 

where paragraph 5 3(c)(n) applles, the Councfl shall (unless It disagrees With the reasonlng 

provnded pursuant to paragraph 53(c)(n) by the Sen/Ice Prowder, In which event the 

prOVISIODS of the Dispute Resolution Procedure shall apply) 

(I) rectify or procure the rectification of the fallure(s) so that the relevant standards set 

out m the Development particular Specmcatlon are met, and 

(u) when the Councfl Is satisfied that any fallures have been rectlfled, Inform the SerVIce 
Prowder of such, whereupon the patties shall repeat the procedure set out m 
paragraph 5 3(0) untll the SerVIce Prowder ls satisfied (acting reasonably) that the 

relevant standards set out In the Development partlcular Specnficaflon are met or the 
Councfl Issues an Appamtus Acceptance Notice, 

when an Apparatus Acceptance Notice has been Issued In accordance \mth paragraph 

5 3(c) or paragraph 5 3(d) (as the case may be) or the Servtce Prowder Is deemed to have 
Issued an Apparatus Acceptance Notice 

(I) nsk In such Apparatus shall transfer to fhe SerVIce Provtder on the date of the 

Apparatus Acceptance Notice, 

(11) the Samoa Prowder shall Within one (1) Busmess Day of the date of the Apparatus 
Acceptance Notice ensure that details of such Apparatus are added to the 

Management Information System, and 

(m) the energy forecast shall be revxsed 

Accrual of Apparatus after the Service Commencement Date 

Where the Counml requires the Serwce PrOVIder to accept Into the scope of the Street Lighting 
Sen/Ices Apparatus Wthh IS In extstence (or Will be m exustence) as a result of 2: Relevant Actlon 
taken by the COUnCII after the Serwce Commencement Date the following procedure shall apply

11



(a) 

(b)

O 

(C)

0 

(d) 

(e) 

the Technical Services Provider shall provide to the Service Provider written notice stating: 

(i) what Relevant Action requires Accrual of the Apparatus; and 

(ii) the identity and contact details of the parties involved; 

the Technical Services Provider shall within five (5) Business Days contact the relevant 
developer(s) and procure a plan of the proposed development or works and details of the 

types of relevant Apparatus and provide copies of the following to the Service-Provider and 

to the Council: 

(i) the lighting classes which the Technical Services Provider proposes should apply to 

each item of Apparatus and/or each road, footpath or cycle track within the 

proposed development orworks (provided such lighting classes are as set out in the 

Street Lighting Services Specification); 

(ii) detaiis of any special requirements which it recommends should apply in addition to 
the Standard Development Specification with which the proposed development or 

works must comply; and 

(iii) a copy of the proposed design of the Apparatus. including: 

(A) details of all Apparatus types; 

(B) locations of the Apparatus; and 

(C) written confirmation by the developer that the design complies with the 

Required Sundards; 

the Service Provider shall. within ten (10) Business Dayg of receipt of the proposals and 
designs pursuant to paragraph 5.5(b), serve a written notice on the Technical Services 

Provider either: 

(i) confirming that the Service Provider is satisfied (acting reasonably) that the 

proposed design meets the Required Standards; or 

(ii) stating that the design does not meet the Required Standards and setting out (in 
sufficient detail to enable the Service Provider to comply with paragraph 5.4(d)) in 

what waythe proposed design does not satisfy the Required Standards; 

where the Technical Sérvices Provider disagrees with the reasoning provided by the Service 
Provider pursuant to paragraph 5.4(c), the Technical Services Provider shall notify the 

Service Provider and the Council, and the Technical Servnces Provider shall rectify or 

procure the rectification of the design, so that the Required Standards are met to the Service 
Providel‘s satisfaction (acting reasonably); 

the Technical Services Provider shall carry out random checks to ensure that installation of 
the relevant Apparatus is being carried out in accordance with Good Industry Practice and 
that the Required Standards are being met. If the Technical Services Provider is not 

satisfied (acting reasonably) that the Required Standards are being met, the Technical 

Services Provider shall inform the developer, the Service Provider and the Council forthwith; 

12 
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followmg notification by the developer that Installation has been completed and on the 

Technlcal Sewlces Prowder being satisfied that sucthstallahon has been so completed, the 
Technical Servnces Prowder shall serve a written notice on the Servxce Provxder stating 

(I) the nature, location and extent of the works and a descrlptlon of the Apparatus to be 
Inspected (Including a plan showmg the lucatlon of the Installed Apparatus), 

and prowdmg 

(u) detalls of any cable distnbutlon networks forming part of the Apparatus and 
proposed to be taken over by the Serwce Provxder. 

(m) the electrical test certificates for the Apparatus, 

(IV) a copy of the Reqwred Standards (Includxng the Standard Development 

Speclficatlon), 

(v) written confirmation from the developer that the Apparatus complles With the 

ReqLured Standards, 

(VI) sufficient relevant Informatron to allow the Servme Prowder to sahsfy any 
Leglslatlon, 

Within ten (10) Busmess Days of receipt of the written notice given pursuant to paragraph 
5 4(f) the Servnce Prowder shall Inspect the relevant Apparatus and wnthln two (2) Business 

Days of such Inspection shall serve a wntfen notice on the Technical Sennces Provxder and 
the Councll either 

(1) confirmlng that the Apparatus Inspected achieves the Reqmred Standards to the 
SerVIce Prowder's reasonable satisfaction (an Apparatus Acceptance Notice), or 

(II) stating that the Reqmred Standards have not been achleved to the Servxce 

Provnder‘s reasonable satlsfactlon and setting out In suffICIent detail the reason(s) 

why {he Reqmred Standards have not been achieved and what steps the Technical 
Semces Prowder shall take to achieve the Requxred Standards, 

If the Servnce Provxder falls to give written notlce Within the time period specnfied m 
paragraph 54(9), then the Serwce Prowder shall be deemed to have accepted that the 
Apparatus meets the ReqUIred Standards and an Apparatus Acceptance Notlce shall be 
deemed to have been Issued by the Servxce Provxder. 

where paragraph 5 4(g)(u) apphes the Technical Sennces ProVIder shall rectify or procure 
the rectification of such fallure(s) so that the Requnred Standards are met to the Serwce 
Provtder‘s satisfaction (acting reasonably). 

when the Technical Servxces Prowder IS satlsfied that any failures have been rectified, the 
Technrcal Servtces Prowder shall Inform the Servnce Provnder and the Cannon! of such. 
whereupon the Sen/Ice Prowder shall repeat the procedure set out In paragraph 5 4(9) untll 
It IS satisfied that the Reqmred Standards have been met or the Councfl Issues an Apparatus 
Acceptance Notice.

13
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5.5 

5.5 

5.7 

(*0 when an Apparatus Acceptance Notice has been issued in accordance with paragraph 
54(9) or paragraph 5.4(h) (as the case may be) or the Service Provider is deemed to have 
issued‘an Apparatus Acceptance Notice: 

(i) the Apparatus shall constitute Apparatus that complies with the Street Lighting 

Services Specification (and, for the avoidance of doubt, the Service Provider shall 

procure that the lighting standards specified pursuant to paragraph 5.4(b)(i) are 

met); 

(ii) risk in such Apparatus shall transfer to the Servige Provider on the date of the 

Apparatus Acceptance Notice; 

(iii) the Service Provider shall within two (2) Business Days of the date of the Apparatus 

Accgptance Notice. ensure that details of such Apparatus are 'added 'to the 

Management Information System; and 

(iv) the energy forecast shall be revised. 

De-Accrual of Apparatus from the Service 

The Council shall be entitled to request the De-Accrual of Apparatus from the scope of the Service 
by giving written notice (a De—Accrual Notice) to the Service Provider setting out: 

(a) 

(b) 

(C) 

(d) 

(6) 

what Relevant Action requires De-Accrual of the Apparatus; 

details of the Apparatbs to. be De~Accrued; 

the location of the Apparatus to be De—Accmed; 

the proposed timing for the DeAccrual of the Apparatus; and 

the date the De—Accrual of the Apparatus shall take effect, 

and the Service Provider shall comply with all instructions of the Council given in respect of such De- 

Accrual, subject to such instructions being reasonable in terms of timing, nature and scope. 

Where the Council serves a lje-Accrual Notice: 

(8) 

(b) 

(0) 

the Apparatus shall cease to be treated as Apparatus for the purposes of this Agreement on 
the date stated in the De-Accrual Notice; 

risk in such Apparatus shall transfer to the Cbuncil on the date set out in the De—Accrual 

Notice; and 

lhé Service Provider shall, within two (2) Business Days of the date the Apparétus is De— 

Accrued ensure that such Apparatus islare noted as DeAccrued on the Management 
Information System. 

Payment for Accruals and De-Accruals 

[f at any time during the Service Pen'od, taking into account all Accr'uals and De-Accruals. there is a 

net five percent (5%) increase or decrease in the aggregate amount of Apparatus from the 
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aggregate amount eXIstmg at the Servsce Commencement Date the Payment (echudIng any variable 
elements) shall be Increased or decreased by five percent (5%) (as appropriate) 

5 8 Not used 

5 9 Identification of Apparatus not in the Inventory 

If, during the first eighteen (1 8) months followmg the Serv1ce Commencement Date. the Serv1ce 
Prowder or the Councxl Identifies Apparatus WhICh 

(a) the COUnCII [S responsible for and Wthh should be Within the scope of the Street Lighting 
Servxces. 

(b) has not othervwse been Accrued. and 

(c) does not appear In khe Inventory. 

the Sen/Ice Provxder or the CounCIl (as the case may be) shaII serve notlce to that effect on the other 
Pany 

510 In respect of Apparatus whlch IS identlfled pursuant to paragraph 5 9 as not havmg been Accrued 

(a) such Apparatus shall be deemed to be Accrued fifteen (15) Busmess Days after the date of 
the notlce served pursuant to paragraph 5 9 (Accrual Date), 

(b) on the Accrual Date, risk In such Apparatus shall transfer to the Servxce Provnder, and 

(c) the Serwce Prowder shall. Withln two (2) Busmess Days of the Accrual Date ensure that 
such Apparatus Is/are noted on the Management Information System, 

and such Accrual shall be deemed to be a Change and the Change Control Procedure shall apply 
(unless such Apparatus should have been Accrued pursuant to paragraph 5 4 or paragraph 5 5, In 
which case paragraph 5 a shall apply) 

%@@@®®éfl@@®@®@@@ 

5 ’11 If any Apparatus ls Identified as not being Accrued and such Apparatus meets the criteria set out In 

paragraph 5 9(a), 5 9(1)) and 5 9(0) on a date later than eighteen (18) Months after the SerVIce 

Commencement Date then paragraph 5 10 shall apply and no revnswn shall be made to the Payment 
as a result of such Accruals @@ 

6 Certification 

6 1 Certification by the Service Provider 

During the Sen/Ice Period 

(2) the Servnce Prowder shall self-certify all unlts of Apparatus (except In relation to the LED 
Servtces) being Installed by the Servnce Prowder In any partlcular month, 

(b) the Cannon (by Itself or through the Councll Representatlve or any Counctl Related Party 
havmg the relevant techmcal expertise) shall be entitled to Inspect, comment upon. or object 
to at any stage of the Installation process (and for a period of two (2) months thereafter) up 
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6.2 

6.3 

6.4 

5.5 

6.6 

6.7 

to one hundred per cent (100%) of the units of Apparatus being Certified by the Service 

Provider as being installed in that particular month; and 

(c) the provisions of paragraphs 6.2 to 6.15 (inclusive) shall apply. 

Notification by the Service Provider to the Council 

The Service Provider shall give at least five (5) Business Days' notice in writing to the Council on 
each occasion that the Service Provider intends to carry out commissioning tests (for the purposes 

of final assessment and issue of a Certificate of Compliance) of the relevant Apparatus. Such notice 
shall specify the location and time at which the commissioning tests are to be carried out 

Inspections 

If the Council wishes to attend the Service Provider's commissioning tests, the Council shall notify 

the Service Provider that the Council Representative and/or any Council Related Party who has the 
relevant technical expertise shall attend the Service Provider‘s commissioning tests and carry out 

such assessments or inspections to satisfy himself or themselves that the Service Provider has 

carried out the commissioning and met the requirements of this Agreement, including without 
limitation any requirements set out in the Street Lighting Services Specification (subject to any 
Snagging Items). 

Written confirmation 

The Service Provider shall, within -two (2) Business Days of completion of the relevant 

commissioning tests, confirm to the Council in writing, whether or not it believes that the relevant 

Apparatus complies with the requirements of this Agreement (including without limitation the Street 

Lighting Services Specification) (subject to any Snagging Items) and, if applicable, submit to the 

Council a draft Snagging List. 

Non-Compliance 

If the Council does not agree with the Service Provider's written confirmation issued pursuant to 

paragraph 6.4 then the Council shall. within ten (10) Business Days of receipt, notify the Service 

Provider accordingly, giving details of the affected Apparatus and the grounds of non—compliance 

(which, to the extent considered appropriate by the Council. may include infonnaiion relating to 
inspections carried out by the Council during the installation of the Apparatus). Following any such 

notification, the Service Provider shall, as soon as possible consider the details of the notification 

and confirm whether or not it agrees with the Council's notification. 

Rectificatign 

Where the Service Provider agrees with the Council’s notification given pursuant to paragraph 5.5, 
the Service Provider shall as soon as possible, take such steps as it considers necessary to ensure 

that the relevant new Apparatus is Compliant The Service Provider shall notify the Council on 
completion of the relevant steps and the provisions of paragraphs 6.3 to 6.5 (Inclusive) shall apply 
until the Council accepts the Service Provider's written confirmation or the matter is referred to 

Dispute Resolution. 
. ‘ 

Dispute Resolution 
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69 

610 

611 

612 

613 

614 

Where the Council has served notice pursuant to paragraph 6 5 but the Serwce Prowder does not 
agree With the Councxl's notlficaflon, the parties shall use their reasonable endeavours In good faith 
to reach agreement by discussion, but If no agreement 15 reached erther Party may refer the matter 
to the Dispute Resolutlon Procedure 

Delay to Installation 

Where the Councll has served notlce pursuant to paragraph 6 5 and elther the Servnce Prowder 
agrees With the Councu's notification or a dxspute IS In progress, the relevant Apparatus shall not be 

treated as belng Installed for the purposes of this Agreement (and no Certificate of Compliance shall 
be Issued) until such date that It IS agreed or deterrmned that the relevant Apparatus IS Compliant 

(subject to any Snagglng Items) 

Certificate of Compliance 

Upon the agreement between the Council and the Servtce Prowder that the relevant Apparatus IS 

Compliant. the Sewlce Provxdershall Issue to the Council a Certificate of Compliance together wnth a 

Snaggxng List 

Rectification of Snaggmg Items 

Where a Snagglng Llst has been Issued the Servlce Provtder shall rectify the Snaggmg Items wnthln 
twenty (20) Busmess Days of the date of Issue of the Snaggxng List 

Failure to Complete Snagging 

Where the Sewlce Prowder falls to rectify the Snagglng Items In accordance With the provxsxons of 
paragraph 6 10, then the Councfl shall be entitled to serve wntten notlce on the Games Prowder 
requmng such works to be carried out Wlthln twenty (20) Busmess Days of recelpt of such notice, 
falllng WhICI‘I the Council shall be entlfled to carry out necessary works to rectlfy the Snagglng 

Markers and the Semce Prowder shall pay the Councll's costs and expenses reasonably and 
properly Incurred In the carrylng out of such works Withln twenty (20) Buslness Days of receipt of an 

Involce from the Councll 

Council entltled to make Enquiry 

The Councll shall be entitled to make any eanIry or test, or conduct any Investigation It sees fit to 

satisfy Itself that the units of New Apparatus and lighting schemes satisfy all of the requxrements of 
this Agreement (Including WIthout llmltailon the Street Lighting Servnces Spec1ficat10n) Including 

requestlng the SerVIce Prowder to undertake Illuminance tests In accordance wnth the Street Lighting 

Services SpeCIficatlon and BS EN 13201 or successor standard such that the outcome of such tests 
directly relates to IlghtIng scheme and/or desxgn compliance 

Management Information System 

Detalls of all New Apparatus shall be Included In the Management lnformatlon System Within two (2) 
Business Days of the Issue of a Certificate of Comphance pursuant to paragraph 6 9 and from such 
date shall be reqmred to meet the requnrements ofthe Street n ghtlng Servxces Specification 

No effect on Service Provider's Obligations

17



6.15 

The issue of any Certificate of Compliance in no way affects the obligations of the Service Provider 
under this Agreement, including without limitation in respect of any failure by the Service Provider to 

meet the requirements of the Street Lighting Services Specification. 

Excusing Cause 

Where an Excusing Cause occurs and as a r_esul[ an item of New Apparatus is deemed certified for 
the purposes of payment then the provisions of this paragraph 6 shall apply to such New Apparatus 
so that a Certificate of Compliance is issued for such New Apparatus as soon as practicable. 

1B
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Part 5 — Ownership and Use of the Apparatus and other Assets

7 

71 

72 

81 

82 

Ownership and Licence of Existing Apparatus 

Property of the Council 

Subject to paragraph 7 2, the EXIstIng Apparatus shall remaln the property of the Councnl 

Licence to the Service Provider 

The Councxl shall licence the Extstlng Apparatus to the SerVIce Prowder With effect from the date of 

thls Agreement on the terms of the Apparatus Llcence set out In paragraph 9 (Terms of the 

Apparatus Lxcence) 

Ownership and Licence of New Apparatus 

Property of the Council 

Subject to paragraph 3 2I all New Apparatus shall become the property of the Councfl upon the date 
when such New Apparatus 15 Certified. or ofhervwse on the Expxry Date or. If earlier, the Termination 

Date 

Licence to the SerVIce Provider 

Wlfl‘l effect from the date that title In the New Apparatus passes to the Council pursuant to paragraph 
8 1 , the Council shall licence the New Apparatus to the Serwce Prowder, on the terms of the 
Apparatus Licence set out In paragraph 9 

Terms of the Apparatus Licence 

The Councll grants to the Servtce Prowder a licence (Apparatus Licence) on the followmg terms 

(a) the licence shall permit the SerVIce Prov1der to 

(I) Install Apparatus, and/or 

(u) use, manage, work on, remove, maintain, clean and repair the Apparatus, and/or 

(Ill) affix or remove Attachments to or from the Apparatus, 

(b) the Serwce Prowder shall be entitled to grant a sub-licence (and such sub-licence shall 

Include the rlght to grant sub-sub-Ilcences) to a SerVIce Provuder Related Party to 

(I) Install Apparatus, and/or 

(u) use, manage, work on. remove, maintain, clean and repair the Apparatus. and/or 

(Ill) affix or remove Attachments to or from the Apparatus, 

In each case In connection With and only Insofar as such Instaliatlon. use, management. 

work, removal, malntenance, cleanlng, repair, affixmg and removal 15 necessary or

19



10 

10.1 

(G) 

(d) 

(e) 

expedient for the performance of the Service Provider‘s obligations or the exercise of the 

Service Provider’s rights under this Agreement; 

the Apparatus Licence shall commence: 

(i) in respect of the Existing Apparatus as set out in paragraph 7.2; and 

(ii) in respect of the New Apparatus as set out in paragraph 8, 

and the Apparatus'Licence shall terminate on the Expiry Date or, if earlier, the Termination 

Date; 

in the exercise of the Apparatus Licence the Service Provider shall: 

(i) use reasonable endeavours ncit‘tb G'eiusé éfi'y' fidi§énéé; 

(ii) at all times comply with Good Industry Practice; 

(iii) comply with all relevant Legislation. Guidance and Codes of Practice relating to the 
carrying out of the Street Lighting Services; 

(IV) obtain all Necessary Consents; and 

(v) make good any damage ‘to any Council property, Assets or Apparatus forthwith but 
only insofar as the same arises from or in connection with the Street Lighting 

Services; 

for the avoidance of doubt, the Apparatus Licence is not a licence under NRSWA and' is 
granted subject and without prejudice to: 

(i) any right of the Council pursuant to Clause 38 (Council Step—In) and/or any other 

express provision of this Agreement to provide the Street Lighting Services; 

(1i) the Council's rights, powers, duties generally and the exercise of its rights, functions 

and performance of its obligations in accordance with this Agreement; and 

(iii) the fights of agerits of the Council, statutory undertaker; and hoiders of licences 

under the NRSWA (or any agents of the same); and 

[he Apparatus Licence ié not a lease of any Apparatus and the parties do not intend the 

Apparatus Licence to transfer any real property from the Council to the Service Provider or 

grant to the Service Provider any interest in any Apparatus the subject of this Apparatus 
Licence or in the land on which any such Apparatus is placed. 

Risk an’d ownership of in the Apparatus 

Existing Apparatus 

From 00.00.01 on the Service Commencement Date, and thereafter until it reverts to the Council in 

accordance with paragraph 10.5, all risk in the Existing Apparatus shall be borne by the Service 

Provider. The Service Provider shall. in providing the Street Lighting Services and at its own cost. 
take such steps as are‘ necessary to repair or replace any item of Existing Apparatus which for any 
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102 

103 

reason IS damaged (whether as a result of accident or vandalism or otherWIse) so that the Street 
Lighting Serwces Specification and the other reqmrements of this Agreement are compiled With 

Recovery from Third Parties 

If an Emergency Fault, Urgent Fault or Non-Emergency Fault occurs as a result of the conduct of a 
third party 

(a) the Semce Provtder shall be entltled 

(I) to seek recovery of the costs of repair of such Emergency Fault, Urgent Fault or 

Non-Emergency Fault from the relevant third party to the extent that It IS pOSSIbIe 

and reasonably pracncable to do so, and 

(u) to retain any such costs of repair recovered from a relevant thlrd party. and 

(b) the Councfl shall, havmg regard to the limited resources available to It, provtde reasonable 

assmtance to the Sen/Ice PI'OVIder to enable the SerVIce PrDVIder to recover such costs of 

repair from the relevant third party. 

prowded aiways that 

(c) the Council shall not be obliged to make any finanCIal contnbutlon to the Serwce Provxdet‘s 
attempt to recover such costs of repair from the relevant third party, and 

(d) the Servme Prowder shall release the Council from any liability and mdemmfy It against any 
costs, losses or damages that may arise as a result of the Serwce Prowder's attempt to 
recover such costs of repair from the relevant third party 

Incomplete Apparatus 

Wxthout prejudice to paragraph 11. where part of an Item of Apparatus has been Installed but the 

Installation has not been completed by the Expiry Date or. If earner. Termination Date, then 

(a) no later than the EXpIry Date or, If earlier, the Termination Date, the Sewlce Provxder shall 

deliver to the Councll a wntten list detailing the Incomplete Items of Apparatus together With 

such photographic evxdence as [S reasonably necessary for the Councxl to identify the 

Incomplete Items of Apparatus, 

(b) the Council shall, WIthm thirty (30) Busmess Days of receipt of the [1512 referred to In 

paragraph 10 3(2) specify, In writing, which Incomplete Items of Apparatus shall be removed 

by the Sewlce Provtder, 

(o) no later than twenty (20) Busmess Days of receipt of the wntten Instructions referred to m 
paragraph '10 3(b), the Servwe Provxder shall 

(d) remove, at no cost to the COUnCII, the Items Identlfled by the Councxl to be removed, and 

(9) transfer to the Council the nghts, title and Interest In. and to, all remainan Incomplete Items 

of Apparatus 
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10.4 

10.5 

11 

11.1 

11.2 

11.4 

11.5 

New Apparatus 

Risk in the New Apparatus shall be the responsibility of the Service Provider until it reverts to the 

Council in accordance with paragraph 10.5. The Service Provider shall, in providing the Service. 
take such steps as are necessary to repair or replace any item of New Apparatus which for any 
reason is damaged (whether as a result of an accident. vandalism or otherwise) so that the Street 
Lighting Services Specification and the other requirements of this Agreement are complied with. 

Transfer of Risk to the Council 

Subject to paragraph 13. risk in the Apparatus shall pass to the Council at 23:59:59 on the last day 
of the Service Period. 

Use and Disposal of the Apparatus and the Equipment 

Restriction on Use 

The Service Provider shall not use the Apparatus for any purpose other than in respect of the 
performance of the Sen/ice Provider's obligations underthis Agreement 

Restriction on Transfer and Disposal 

Subject to paragraph 11.8, the Service Provider shall not sell. lease. transfer, grant rights over or 

otherwise dispose or part with possession of (or purport to do any of the foregoing) any interest In 

any item of Apparatus without obtaining the prior written consent of the Council. 

Permitted Transfer and Disposal 

The Service Provider may sell, lease, transfer, grant rights over or otherwise dispose or part with 
possession of any item of Apparatus to the extent that: 

(a) such disposal is identified in Annual Programme; and 

(b) in the Service Provider's reasonable opinion, the Apparatus comprises equipment which is of 

a waste or sc‘rap nature (which, for the avoidance of doubt, the Service Provider is obliged to 

dispose of at its own cost). 

Consent 

Any consent granted by the Council pursuant to paragraph 11.2 may be given generically in relation 
to particular Apparatus, or specifically in relation to an individual item of Apparatus, and shall be 

subject to such conditions as the Council may specify in its absolute discretion (including without 

limitation as to price and that any proceeds, including any related profit, is remitted to and belongs to 
the Coqncil or as it otherwise may direct). 

Obligation to make Equipment Available 

The Service Provider shall: 

(a) make its equipment. plant and vehicles available for such use as may reasonably be 
required by the Council or its employees or agents in connection with this Agreement (and in 

the case of an Emergency in connection with such Emergency); and 
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12 

121 

122 

123 

(b) procure that Its eqUIpment, plant and vehicles Is Insured In respect of such use throughout 

the Servxce Penod and m accordance With this Agreement 

Necessary Consents 

Not Used 

Necessary Consents for fixing Apparatus 

The Semce Provrder may, 1n the course of provxdlng the Street n ghnng Semces, be requxred to affix 
Apparatus to structures other than other Apparatus and the Service Prowder shall 

(a) 

(b) 

(C) 

diligently and Without delay and. to the extent that 1t [5 lawfully entltled to do so, take such 

action as Is necessary or appropnate to liaise With. and obtain Necessary Consents from, 
Owners (as that term Is defined In Section 45(9) of {he Publlc Health Act 1961) of the 

structure to Wthh It Is proposed Apparatus WI” be attached, 

keep the Councn Informed of progress on a continuxng basis at all reasonable times, and 

upon reasonable request by the COUNCIL 

where the Servme Prowder, using all reasonable endeavours, has been unable to obtain a 

Necessary Consent from an Owner. gwe written notlce to the Counctl Informing the Councxl 
that the Servnce Prowder has been unable to obtaln such Necessary Consent and such 

notice shall set out 

(I) detalls of the relevant Apparatus. structure and Owner, 

(n) documentary eVIdence of the reasonable endeavours taken by the Serwce Provxder 

to secure such Necessary Consent. and 

(In) proposed alternatlve desxgn solutlons whereby the relevant Apparatus could be 
affixed In another location or to another structure (or other Apparatus) Wthl‘l desgn 
SOIUUDI‘IS shall be the minimum departure from the Relevant Lightlng Standards 

Process to be followed where consent not obtained 

Upon receipt by the Councll of a notice sewed pursuant to paragraphs 12 2(c) or 12 6(b) 

(3) 

(b) 

where the Council reasonably believes that the Sen/Ice Provxder has not compiled With 

paragraph 12 2(a), lnfon'n the SerVIce PI'OVIdel‘ what further steps ll: WISheS the Servlce 

Prowder to take (whlch may Include the submissmn of further design solutlons) to comply 
Wlth paragraph 12 2(c) and the Same Provnder shall elther take such steps or refer the 
matter to the Dlspute Resolution Procedure, 

when the Counml [5 satisfied that the Servtce Prowder has compiled wflh paragraph 12 2(a) 
the parties shall meet to discuss the means by which the failure to obtain the Necessary 
Consent to affix the Apparatus to structures can be overcome and the continued 

performance of thls Agreement can be facilitated Such steps may Include the Counctl 
seeking to obtain the Necessary Consent and/or the Councul agreeing to a departure from a 

ReqUIred Standard and/or the Apparatus being affixed In an alternative locatlon as dlrected 

by the Council
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12.4 

. 
12.5 

12.6

C 

12.7 

Excusing Cause 

From the'date twenty. (20) Business Days after the date the Council first meets with the Service 

Provider pursuant to paragraph 12.3(b) until the earlier of: 

(a) the Service Provider or the Council obtains the Necessary Consent to affix the Apparatus; 

(b) the Apparatus is installed in another location in accordance with {he Street Lighting Services 

Specification; 

(0) the relevant Apparatus is Dre-Accrued in accordance with paragraph 5; 

(d) a Change is implemented in accordance with the Change Protocol, 

ahy failure to obiain a Necessary Consent to affix Apparatus to a stmcture other than other 

Apparatus shall constitute an Excusing Cause. 

Removal] of Apparatus 

The Service Provider shall be responsible for complying with (in accordance with the Public Health 
Act 1961 and any other applicable Legislation) any requests from Owners to: 

(21) remove_ Apparatus from structures temporarily during periods of repair Or reconstruction; and 

(b) remove Apparétus fgom siructures permanently, 

provided that the Service Provider shall be entitled to seek to recover any reasonably incurred costs 

from the Owner and retain any suah sums received. 

Owner's request to remove Apparatus 

In the event that a request is made by an Owner to remove Apparatus from a building pursuant to 
paragraph 12.5 the Service Provider shall: 

(a) where the Apparatus is to be removed témporarily, remove and refix the relevant Apparatus 
and during the period of removal take such alternative measures as are necessary to ensure 

the Street Lighting Services Specification is complied with; 

(b) where the Owner has requested the Apparatus be removed permanently. inform the Council 
in writing forthwith and use reasonable endeavours to agree with the Owner that the 
Apparatus remain in its original position. Where the Service Provider has been unable to 
obtain agreement from the Owner that the Apparatus shall remain in its original position. 

then, the Service Provider shall serve a written notice on the Authority containing the 

information set out in paragraph 12.2(c) and thereafter paragraphs 12.3 and 12.4 shall 

apply. 

Court Proceedings to remove Apparatus 

The Council may at its discretion commence proceedings under the Public Health Act 1951 (or other 
applicable Legislation) sq that a court can determine whether an Owner is obliged to allow or entitled 
to disallow the Apparatus to be fixed to the relevant building. 
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Service Provider to take Proceedings 

The Councxl may serve written notice on the SerVIce Prowder requmng the Servxce Provnder, at the 
Councxl's cost, (to the extent such costs are reasonably and properly Incurred by the Semce 
Prov1der) 

(a) to diligently and Without delay prepare the paperwork In the name of the Councll In respect 
of any proceedings taken or to be taken by the Councfl pursuant to paragraph 12 7I and/or 

(b) to attend any court proceedings, 

provnded that the Councll shall, as soon as practicable followmg a reasonable request from the 

Serwce Prowder, Sign any necessary documentation and take such other necessary steps or steps 

reasonably reqmred by the Servlce Prowder which only the Gounod is able to take relatlng to any 

such proceedings and If either pady becomes aware that the Council Is not entitled pursuant to any 
Legislation. to delegate responsxblhty under this paragraph 12 B to the Senilce Pruvxder. that party 

shall Inform the other party of that fact and as soon as reasonably practicable thereafter the Council 

and/or the Servme Prowder shall take such steps as are necessary to ensure compliance With the 

relevant Leguslatlon 

Indemnity 

The Sen/Ice Prowder shall Indemnlfy and keep Indemnified the Councxl on demand agamst all losses 
ansmg from or In connectlon With 

(a) any act or omissmn by the Serwce Prowder In relation to or m connectlon mm the matters 
referred to In paragraphs 12 2 to 12 8 (Inclusive), 

(b) any failure of the SerVIce Prowder to comply With Its obligations as set out In paragraphs 

12 2 to 12 B (Incluswe), and 

(c) any damage or loss suffered by an Owner as a result of any act or OI‘nlSSIOD of the Servuce 
ProVIder 

Access to Third party Land to install Apparatus 

Service Provider to Secure Access 

Whenever the due performance of the Street n ghhng Serwces necessitates the Serwce Prowder 
entering [and off the highway which Is outsxde the control of the Council In connection With the 

Installation of Apparatus. the Servxce Prowder shall use all reasonable endeavours id secure access 

to such land for the Council and the Semce Prowder for such penocl as may be reqmred by elther of 
the pames to facilitate the due performance of thls Agreement 

Notification 

Where the Servxce Prowder 15 unable to gam access as reqUIred by paragraph 13 1 

(a) the Servme Prowder shall use all reasonable endeavours to 1dent|fy an alternative access or 

(If appropriate) an alternatlve location as soon as reasonably practicable,
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13.3 

13.4 

(b) if the Service Provider is unable to identify an alternative access or (if appropriate) an 

alternative location it shall notify the Council, in writing, as soon as reasonably practicable of 

the Service Provider's inability to obtain the required access to such‘land and such notice 

shall include all relevant details of the land, the access required, the reason for the access, 

the duration for which such access is required together with documentary evidence of the 

reasonable endeavours taken by the Service Provider to obtain such access and/or identify 

an alternative access or location. 

Process where access not obtainable 

Upon receipt by the Council of a notice service pursuant to paragraph 13.2(b): 

(a) 

(b) 

(C) 

where the Council reasonably believes that the Service Provider has not complied with 

paragraph 13.2(a). inform the Service- Provider what— further steps -it wishes the Service 

Provider to take to comply with paragraph 13.2(a) and the Service Provider shall either take 

such steps or refer the matter to the'Dispute Resolution Procedure; 

when the Council is satisfied that the Service Provider has complied with paragraph 13.2(a) 
the parties shall meet to agree what action should be taken to secure the necessary access 

which may include the Council taking such steps as, in its absolute discretion, it shall decide 

to obtain the required access on the Service Provider’s behalf: 

if an alternative location or access has not been identified or the Council has not obtained 

the access required for installation of the Apparatus within twenty (20) Business Days of 

meeting pursuant to paragraph 13. 3(b) then paragraph 13. 4 shall apply. 

Excusing Cause 

From the date twenty (2b) Business Days after the meeting referred to in paragraph 13.3(b) until the 

earlier of: 

(a) the Council obtaining the required access; 

(b) the parties agreeing an alternative location whereby 'access to third party land is no longer 

required; 

(1:) a Council Change being implemented in accordance the Change Control Procedure. 

such failure shall constitute an Excusing Cause. 
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Part 6 — Service Standards and Payments 

14 

141 

142 

143 

144 

Service Obligation and Performance Standards 

Standard of Service 

The Same Provuder shall proVIde the Street Lightan Serwces continuously from the Servtce 
Commencement Date and throughout the remainder of the SerVIces Period In accordance With 

(a) the Relevant Standards, 

(b) the Annual Programme, and 

(c) the Street n ghtmg Servxces Specification, these Street Lighting Servtces Special Conditions 
and the other prOVISionS ofthis Agreement 

Maintenance 

The Servnce Prowder shall ensure, on a continuxng baSIs, that at all times Its maintenance and 

operating proaedures are sufficuent to ensure that 

(a) the Apparatus Is contlnuously compliant With the Street Lighting Sewlces SpeCIfica’non, and 

(b) the deSIgn Intention of the Apparatus to achxeve_thelr full working Ilfe IS maintained 

Standard on Expiry 

The Sen/Ice Provxder shall perform the Street Lighting Sen/Ices such that at the Expiry Date (or, If 

earlier, the Ten-runatlon Date) the Apparatus shall be In the condmon that IS commensurate With the 

Servxce Provnder havmg performed In full Its obllgatlons under the Agreement 

Final Surveys 

No later than eighteen (1 3) months prior to the Eprry Date, the Councll shall be entltled to carry out 
or procure the carrylng out of 

(a) a survey (the Street Lighting Survey) of the Apparatus to assess whether It has been, and 

IS being. mamtaxned by the SerVIce Prowder in accordance With Its obligations under 

paragraph 14 1 (Standard of SerVIce) and/or paragraph '14 2 (Maintenance), 

(b) a survey and/or Investigatlon of the accuracy of the Management Informatlon System (the 
Management Information System Survey) to determine whether or not the Management 
Information System has been. and IS bemg, kept up to date by the Samoa Provtder In 
accordance wuth Its obllgaflons under this Agreement, and 

(c) If the Serwce Prowder has been notified under paragraph 14 7(a) that rectification and/or 

maintenance work Is requxred. then no earlier than twelve (12) months pnor to the Expiry 

Date. the Council shall (to the extent the works have not been earned out by the Serwce 

Prowder In the Interim) deduct the cost of the Street Lighting Survey and/or the Management 
Informatlon System Survey and the costs of any requxred works as quantified by either the 

Street Lighting Survey or the Management Informatlon System Survey In equal Instalments 
from each Payment payable after the date of notification and pay such amount Into an
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14.5 

14.6 

14.7 

14.3 

interest bearing account (the Retention Fund Account) until this Agreement has expired or 
terminated. 

and subject to paragraph 14.7(0), the cost of the Final Surveys shall be borne by the Council. 

Notice of Final Surveys 

The Council shall notify the Service Provider in writing a minimum of five (5) Business Days in 

advance of the dates it wishes to carry out the Final Surveys. The Council shall consider in good 
faith any reasonable request by the Service Provider for the Final Surveys to be carried out on a 
different dates if such request is made at least two (2) Business Days prior to the notified dates and 
the Service Provider (acting reasonably) is able to demonstrate that carrying out the Final Surveys 

on the notified dates would materially prejudice the Service Provider's ability to provide the Street 

Lighting Services. 

Minimisation of Disruption 

When carrying out the Final Surveys, the Council shall use reasonable endeavours to minimise any 
disruption caused to the provision of the Street Lighting Services by the Service Provider. The 
Service Provider shall afford the Council or any person carrying out the Final Surveys (free of 

charge) any reasonable assistance required by the Council during the carrying out of the Final 

Surveys. 

Results of Final Surveys 

If the Street Lighting Survey shows that the Service Providér has not complied with or is not 

complying with its obligations under paragraph 14.1 (Standard of Service) and/or paragraph 14.2 

(Maintenance), or if the Management Information System Survey shows that the Service Provider 
has not kept the Management Ihfonnation System in accordance with its obligations, the Council 

shall: 

(a) notify the Service Provider of the rectification and/or maintenance work which is required to 
bring the Apparatus or the Management Information System to the standard they Would 
have been in.if the Service Provider had complied or was complying with its obligations 

under these Street Lighting Services Special Conditions and, in particular, to ensure the 

requirements of paragraph 14.2 (Maintenance) are met (the Survey Standard); 

(b) specify a reasonable period within which the Service Provider shall carry out such work (the 
Specified Period); and 

(c) recover the cost of the Street Lighting Survey and/or the Management Information System 
Survey (as shall be applicable) from the Service Provider by means of a withdrawal from the 
Retention Fund Account or. if the Retention Fund Account has been exhausted. a deduction 
from the next payment of the Payment or recover such amount as' a debt payable on 
demand. 

Rectification Work 

The Service Provider shall carry out such rectification and/or maintenance work notified pursuant to 
paragraph 14.7(a) (the Outstanding Works) in order to reach the Survey Standard to the Council's 

28 

@aaagag‘ggeeeeo009999006



«Bags-eaeQOzeaefioOeeaeeee'e 

149 

1410 

1411 

1412 

15 

151 

reasonable satisfaction Withln the Specified Penod and any costs it Incurs 1n carrying out the 

Outstanding Works shall be at Its own expense 

Reimbursement 

If and to the extent that the Sewlce Provtder carries out ihe Outstanding Works to reach the Survey 
Standard to the Counctl's reasonable satisfaction Withln the Specmed Penod, the Counctl shall (to 
the extent that then or subsequently there are funds standlng to the credlt of the Retentlon Fund 

Account) reimburse the Servxce Prowdel’s costs of so doing by Wlthdranng amounts from the 

Retentlon Fund Account and paying these to the SerVIce Prowder If the aggregate of the amounts 

from time to time paid Into the Retention Fund Account are Insufflment to cover the SerVIce 

PrDVIder's costs, the Serwce Prowder shall bear the balance of Its costs Itself 

Failure to carry out work 

If. and to the extent that, the Servnce Prov1der falls to carry out the Outstanding Works to reach the 

Survey Standard to the Council‘s reasonable satisfaction Within the Specxfied Period. the Councxl 

shall be entitled to carry out Itself, or procure the carryan out of the Outstanding Works at the 
Sewlce Provndel‘s expense The Councxl shall make Withdrawals from the Retention Fund Account 
to pay for such work or, where there are Insufficxent funds In the Retention Fund Account make 
deductions from the Payment to pay for such rectification or maintenance works or recover such 

amount as a debt payable on demand 

Balance of Fund 

In the event that 

(a) all the rectificatlon and/or maintenance work Identified by the Council has been carried out to 

the Counml‘s reasonable satisfaction, 

(b) all such rectification and/or maintenance work has been paid for by the Sen/Ice ProVIder. 

and 

(c) no Terminatlon Notice glven In accordance With this Agreement is outstanding, 

then the Councll shall pay any credit balance on the Relentlon Fund Account (Including accrued 

Interest) to the Serwce Provnder as soon as practicable 

Public Health Act 

The Serwce Prowder shall be fully responsyhle for ensuring that the obligatlons of Sennce Prowder 
and the Councxl (to the extent that the Sen/Ice Provxder Is carryan out such obligations on the 

Councnl's behalf or Is actlng In accordance WAth the Councnl's reasonable Instructions pursuant to 

these Street n ghtll‘lg Servnces Special Condltlons) under the PLIbllC Health Act 1961 and all other 

applicable Law are complied WIth Insofar as they apply to the perfon'nance of the Street Lighting 
Servxces and for taking all necessary or approprlate actlDl’l In relation to the same 

Design of Apparatus 

The design of all New Apparatus and the way In Wthh such New Apparatus IS Installed In 

accordance With this Agreement (WhICh, for the avaldance of doubt, shall Include the Semce
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15.2 

15.3 

15.4 

16 

16.1 

Provider's proposals as to how the Apparatus shall be installed and any plans for such installation) 
shall be subject it; the Council's approval in accordance with the Review Procedure. 

Where the Service Provider is also the Technical Services Provider, if the Service Provider (in its 

capacity as Street Lighting Services Provider) incurs any Losses due to failure by the Service 

Provider in its capacity as the Technical Services Provider to comply with its design obligations it will 

be required to claim against the Technical Services Provider, and the Council shall have no liability 

to the Service Provider in respect of the same. 

If the Service Provider (in its capacity as Technical Services Provider) ceases to provide the 

Technical Services for any reason, the Service Provider (in its capacity as Street Lighting Services 

Provider) shall enter into the Provider Direct Agrgement with the incoming Technical Services 
Provider provided that: 

(a) the incoming Technical Services Provider is an organisation of appropriate legal and 

financial standing with appropriate technical expertise and resources to provide (or procure 

the provision of) the Technical Services; and 

(b) in advance of execution of any Provider Direct Agreement, the incoming Technical Services 

Provider provides evidence in a form acceptable to the Service Provider (acting reasonably) 
that it holds professional indemnity insurance against risks and with a level of cover 

acceptable to the Service Provider. 

Where the Service Provider (in its capacity as Street Lighting Services Provider) has entered into a 

Provide‘r Direct Agreement with' an incéming Techhical Services Provider and incurs any Losses due 

to failure by the incoming Technical Services Provider to comply with its design obligations it will be 

required to claim under the Provider Direct Agreement against the incoming Technical Services 

Provider, and the Council "shall have no liability to the Sen/ice Provider in respect of the same. 

Public Highway Works and Relevant Legislation 

New Roads and Street Works Act 

The parties acknowledge and agree that for the purposes of this Agreement 

(a) all works undertaken by the Service Provider in connection with the carrying out of the Street 

Lighting Services shall be Works for Road Purposes (as that term is defined in Section 86(2) 
of NRSWA); 

(b) . to the extent that the provisions of NRSWA are relevant to the carrying out of the Street 
Lighting Services, the Service Provider shall itself, and shall procure that each Sub- 

Contractor shall, comply with: 

(i) the provisions of NRSWA; and 

(ii) all obligations placed on the Council pursuant to NRSWA in connection with Works 
for Road Purposes under (inter alia) Section 83 of NRSWA; 

(c) the Service Provider shall not undertake Major Highways Works (as that term is defined in 
Section 86(3) of NRSWA) without the prior written consent of the Council (such consent not 
to be unreasonably withheld or delayed); 
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(d) notwnthstandlng the prowsmns of Clause 32, the SerVIce Prowder shall keep records of the 

Apparatus as requnred by the Councnl (or such other person nominated by the Councxl) 

pursuant to NRSWA and shall consult all undertakers' records held pursuantto Secflon 79 of 
NRSWA prior to commencmg any works In connectlon With the Serv1ce, and 

(e) noththstandlng the other prowslons of thls paragraph 16 1 and the obligations set out In 

NRSWA, reqmrements of the Street n ghtlng Servnces Specification shall apply to the glvmg 
of notlces In relation to works carried out In connectlon WIth the Street n ghtlng Serv1ces 

Traffic Management Act 

The Sewice Prowder acknowledges that the COUnCII has duties Imposed upon It by the Traffic 

Management Act 2004 and shail co-operate and liaise wnth the Counml to assust the Council In 

discharging Its dutles under Section 16 of the Traffic ManagementAct 2004 

Public Highway Works 

Where the Councnl proposes to undertake or procure the undertaklng of any works Withln or about 
the public hxghway and In the Councn's mew (acting reasonably) such works could not have 

reasonably been foreseen by the Servxce Provtder and Incorporated In the relevant Annual 

Programme and are likely to cause a direct material obstructlon to or Interference With the Sen/Ice 
Provxder‘s ability to perform Its obligations In accordance Wllh thls Agreement (Relevant Highway 
Works) the Council shall 

(21) Issue a nutlce to the Servnce Provxder at least five (5) Busmess Days (or othervwse as Is 
reasonable given the nature and scale of the Relevant Highway Works) pnor to the 

commencement of such works, and 

(b) specify In the notice referred to In paragraph 16 3(a) 

(I) the Apparatus Which Will be affected, 

(II) the date upon WhICh the Relevant n ghway Works are due to commence 
(Temporary Suspension Start Date), and 

(m) a reasonable estimate of the date on whlch the Relevant n ghway Works w1ll 

conclude (Temporary Suspension End Date) WhICh period may be extended or 
reduced as the Council constders reasonable In all the circumstances by a further 

wntten notice n gen as soon as reasonably practlcable to the Sen/Ice Prowder 
Excuslng Cause 

In respect of any Apparatus whlch [5 affected by the Relevant n ghway Works an Excusmg Cause 
shall apply m respect of such Apparatus for the period between the Temporary Suspensmn Start 
Date and the Temporary Suspenslon End Date (as extended or reduced) provuded that the Servnce 

Prowder, acting In accordance w1th Good Industry Practlce, could not reasonably be expected to 
mltlgate any material Interference or obstruchon to the Semce Prov1der‘s obligations under thls 
Agreement 

Failure to Issue a Notice
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16.6 

16.7 

17 

17.1 

Where the Council does not issue a notice under paragraph 16.3 and it is agreed between the 

Parties or determined in accordance with the Dispute Resolution Procedure: 

(a) that works undertaken by the Council within or about the Public Highway either will or have 

caused a direct material obstruction to or interference with the Service Provider's obligations 

to perform the Service; and 

(b) such works .could not have reasonably been foreseen by the Service Provider and 

incorporated into the relevant Annual Programme; and 

(c) such works have not been correctly entered into the Street Works Register in accordance 

with NRSWA at least five (5) Business Days before the planned comméncement daté of the 
proposed works, 

an Excusing Cause shall apply in respect of Apparatus affected by the works for the period of such 

works, provided that the Service Provider, acting in accordance with Good Industry Practice, could 

not reasonably be expected to mitigate any maten’al inten‘erence or obstruction with the Service 

Provider‘s obligations to perform the Street Lighting Services. 

Obligation to Provide Street Lighting Services 

During the period between any Temporary Suspension Start Date and Temporary Suspension End 

Date (as extended or reduced) or where paragraph 16:5 applies for the duration of the carrying out 

of the works the Service Provider shall not have any obligation to provide the Street Lighting 

Services in relation 't0' the affected Apparatus, except to the extent that the Council" requests the 

Service Provider to carry out the Service to the affected Apparatus. Where the Council .does so 

request, the Sewice Provider shall use reasonable endeavours to comply with such request All 

requests from the Council shall be in writing except in the case of an emergency (which oral request 

shall be confirmed in writing by the Council). 

Standard of Relevant Highway Works 

The Council shall ensure that during the pen‘od between the Temporary Suspension Start Date and 

the Temporary Suspension End Date (or where paragraph 16.5 applies for the duration of the 

carrying out of the works), the Relevant Highway Works (or, as the case may be. the works referred 
to in paragraph 16.5) sha'l] be carried out so as not to cause any material deterioration in the 

condition of any Apparatus (excluding fair wear and tear). 

Sub-Contractors in the Construction Industry Scheme 

The following provisions shall apply in respect of the Sub-Contractor Legislation (as hereafter 

defined): 

(a) in this paragraph 17 (but not otherwise): 

(i) Sub-Contractor Legislation means Chapter 3 of Part 3 Finance Act 2004, the 

Income Tax (Construction Industry Scheme) Regulations 2005 (SI 2005/2045) and 

the Income Tax (Construction Industry Scheme) (Amendment) Regulations 2007 or 

any other statute or subordinate legislation relating to the Scheme as from time to 
time modified or replaced either before or after the Agreement Date;
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(b) 

(C) 

(d) 

(e) 

(f) 

(n) Principal means a person who Is a contractor for the purposes of the Sub- 

Contractor Legislation, 

(Ill) Statutory Deduction means the deductlon referred to In sectlon 61 of the Flnance 
Act 2004 or such other deductlon as may be requxred by Sub—Contractor Leglslallon, 

the Parties acknowledge that the Council Is a PrlnmpalI and the Sewlce Prowder Is a sub- 

contractor and this Agreement Is a contract relatlng to construction operations for the 

purposes of the Sub-Contractor Leglslatlun and that therefore the Sub-Contractor Legislation 

shall apply to all payments to be made by the Councll to the Servxce Provxder hereunder, 

not later than fifteen (15) Busmess Days before the first payment under this Agreement :5 
due to be made to the Sewlce Prowder or after this paragraph 17 applies for the first time 
and on each occasion when this paragraph 17 applies followmg a period when It has not so 
applled, the Servnce Provxder shall, to the extent appropnate under the Sub-Contractor 

Leglslatlon, prowde the Council t hh all Information and asslstance whlch may be requnred 
by the Council In order to venfy the Servnce Provtder‘s enfltlement to be pald wnthout the 

Statutory Deduction under the Sub-Contractor Legislation, or the rate of Statutory Deduction 

which Is apphcable to such payment, Includmg (but not Ilmlted to) Its unique taxpayer 

reference. 

the CounCIl shall as a PrlnClpa] 

(I) prOVIde to the Servxce Prowder In wntlng any Informatlon requwed under Sectlon 

4(a) of the Income Tax (Construction Industry Scheme) Regulations 2005 or such 
other Informahon as may be requrred by the Sub-Contractor Legislation at the 
relevant tlme, 

(u) submit monthly returns to HM Revenue and Customs In accordance With the Sub- 
Contractor Legislation. 

as appropnate under the Sub—Contractor Legislation In force at the relevant time, 

where any error or omissmn has occurred In calculating or maklng the Statutory Deduction 
then 

(I) In the case of an over-deductlon. the Councll shall correct that error by repayment of 

the sum over-deducted to the Servxce Prowder (save where the Councll has 

accounted for that deduction to HM Revenue and Customs, In which case such 

repayment shall be made followmg and to the extent of receipt by the Councll of a 
corresponding repayment from HM Revenue and Customs Wthh the Councll shall 
use reasonable endeavours to procure as soon as reasonably pOSSIble), and 

(II) In {he case of an under—deductlon, the Serwce Prowder shall correct that error or 

omlssmn by repayment of the sum under-deducted to the Councul forthwnth on 
written demand, 

If compliance With this paragraph 17 causes the Councxl or the Sen/Ice Prowder to breach 

any other term of this Agreement, then the prowsmns of this paragraph 17 shall prevail and 

In pamcular (Without limitation) any prowsxons In this Agreement WhICh
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'18 

18.1 

19 

19.71 

20.1 

20.2 

(i) require the payment of interest by the Council to the Service Provider (to the extent 
A 

that they require such payment of interest); or 

(ii) give the Service Provider the fight to terminate this Agreement due to amounts of 

money due from the Council to the Service Provider being unpaid. 

shall not apply to any amount properly withheld or not paid by the Council in accordance 
with the provisions of paragraph 17.1(e) or to an error or omission by the Council -in 

calculating or making the Statutory Deduction where that error or omission has been 

rectified under paragraph 17.1(d). 

Quality Assurance 

Quality managementsystems and the Service Quality.Elan 

The Service Provider shall ensure that: 

(a) the provision of the Street Lighting Services is the subject of quality management systems; 

(In) the quality management systems referred to in paragraph 18.1(a) shall be reflected in 

appropriate quality plans, the standard of which shall be consistent with ISO 9000 or any 
equivalent standard which is generally recognised as having replaced it; 

(0) without limitation to the generality of paragraph 18.1(3), there shall at all times be in 

. existence adesign quality plan and a service quality plan (the.Quality Plans);_and 

(d) the Street Lighting Services are carried out in compliance with the Quality Plans. 

Business Continuity Planning 

The Service Provider shall keep the Business Continuity Plan up to date in acco‘rdance with Clause 
17 of the Agreement so as to ensure that it corresponds and responds to developments and/or 

changes in risks and circumstances in relation to the Street Lighting Services. 

Electricity-Procurement 

The Council shall be responsible for procuring and paying for electricity for all péwer'ed Apparatus. 

The Service Provider shall provide all reasonable assistance to the Council in respect of the 

Council's obligations under paragraph 20.1 and shall not (directly or indirectly) cause the Council to 

breach any of its obligations under any Electricity Contract 

34 [



21 

211 

212 

®
®
® 
® 
£9 

®
®
a
Q
% 

22 

221 

23 

231 

24 

241 

242 

@%@@%@@®%@@@ 

Part 7 - LED Upgrade 

Service Provider Termination Events 

Subject to paragraph 21 2, the followmg events shall each glve nse to the right for the Councll to 

terminate this Agreement and shall be deemed to be Sewlce Provxder Termination Events for the 
purposes of Clause 46 1 22 

(h) the Servxce Provider falls to complete the LED Servtces by the LED Longstop Date, and/or 

(I) the Technical SerVIces Provxder (acting In accordance wnth Its obllgaflons) does not Issue a 

Certificate of Compliance (LED) In respect of at least 300 LED Lumlnaxres In any rolling 
three (3) month penod durmg the LED Programme Period, 

each an LED Termination Event 

The Parties acknowledge that the Councnl shall have the right to termlnate thls Agreement In 
respect of the LED Sewlces only on the occurrence of an LED Termination Event, and so for the 
purposes of the application of Clause 51 the LED Serv1ces shall be deemed to be a Servxce 
Element and the definition of "Serwce Element" shall be Interpreted accordingly 

Guarantee and Residual Life 

Prior to commencmg the LED SerVIces, the Servnce PrOVIder shall enter Into a tnpartlte agreément 
With the manufacturer of any LED Apparatus and the Councnl on such terms as are sa’usfactory to 
the Councnl, pursuant to WhICh the manufacturer shall guarantee the economic hfe of the relevant 

LED Apparatus for a penod of 20 years followmg lnsiallatlon of the same 

Disposal of Assets 

The Serwce Prowder must dispose of all assets and equnpment removed from each Lighting Pomt as 
a result of carrying out the LED Programme In accordance With all relevant Legislation and Good 
Industry Practice and taking all reasonable steps to maxnmlse the volume of matenal which IS re- 

used and/or recycled 

Postponement of LED Services 

Noththstandmg any other prowsmn of thls Agreement, the Council may at any time prior to the 
commencement of the LED Servuces or during prowsxon of the LED Servxces postpone the LED 
Servxces If the provxsmn of the LED Servxces IS subject to a Challenge, by wntten notice to the 

Serwce Provider (Postponement) 

If the Councxl exemses Its right to postpone the LED Sen/ices pursuant to paragraph 241, the 
Serwce Provnder shall (as applicable) 

(a) cease prowslon of the LED SerVIces Withln two (2) Busmess Days of notification of the 
Postponement, 

(b) ensure that any Installatlons of LED Apparatus In progress at the time of commencement of 
the Postponement are completed wuthln two (2) Busmess Days of notlflcatlon of the
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24.3 

24.4 

24.5 

Postponement, and no Street Lights are left unlit contrary to the requirements of the Street 

Lighting Specification as a result of the Postponement; 

(c) ensure that any installations of LED Apparatus in progress at the time of commencement of 
the Postponement that cannot be completed within two (2) Business Days are left in a safe 

condition such that there is no actual or potential risk to the health and safety of any person 

arising from such incomplete installation; 

(d) not install any LED Luminaires in the Council Area pursuant to the LED Programme or the 
Street Lighting Maintenance Services during the period of Postponement. 

If, during the period of Postponement, the Service Provider is required to replace Apparatus under 

the Street Lighting Services Specification and such replacement would (but for this provision) 

otherwise require the installation of LED Luminaire(s) by the Service Provider, the Service Provider 
shall instead use Non-LED Luminaire(s). prOVided that the Service Provider shall obtain the 

Council's prior approval for the installation of such Non-LED Luminaire(s) (such approval not to be 
unreasonably withheld or delayed by the Council). 

On written notification by the Council of the termination of a period of Postponement, the Service 
Provider shall: 

(a) as soon as rea'sonably practical, commence or resume (as applicable) the provision of the 
LED Services; 

-~(b) make such reasonable adjustmenfs to the LED Programme as may be required as a result 
01‘ the Postponement; and 

(0) provide the updated LED Programme to the Council for approval (such approval not to be 
unreasonably withheld or delayed). 

Forthe purposes of this paragraph 24: 

Challenge means: 

(a) any written correspondence from a Third Party which indicates that a challenge to the 

validity of the Agreement or the nature of the Services to be provided under this Agreement 

will or may be made or that compensation or a remedy of any nature is being sought from 
the Council as a result of the entry into the Agreement by the Council; or 

(b) the issue of any proceedings by a Third Party of any nature that challenges the validity of the 

Agreement or the nature of the Services to be provided under this Agreement or under 
which compensation or a remedy of‘any nature is‘ being sought from the Council, 

in each case including, but not limited to, challenges or notifications received under any Legislation, . 

judicial review principles and infraction proceedings initiated by the European Commission against 

the UK under the Treaty on the Functioning of the European Union. 
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Annex 1: Provider Direct Agreement 
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Dated 20 

TECHNICAL SERVICES PROVIDER (1) 

TRAFFORD BOROUGH‘COUNCIL (2) 

STREET LIGHTING SERVICES PROVIDER (3) 

DIRECT AGREEMENT 
relating to the provision of design services in relation to 

the street lighting
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THIS DEED 15 dated 2015 

BETWEEN: 

(1) Technical Services Provider (registered In England and Wales under company number) 

(2) 

(3) 

whose registered office Is at (Technical Services Provider), 

TRAFFORD BOROUGH COUNCIL whose pnnclpal office IS Situated at Trafford Town Hall. 
Talbot Road, Stretford, Greater Manchester M32 0TH (Council), whlch expression Includes 
Its permitted successors In title and assgns), and 

Street Lighting Sen/ices Provider (registered In England and Wales under company 
number) whose registered Office Is at (Street Lighting Services Provider) 

BACKGROUND 

(A) 

(B) 

(C) 

(D) 

(E) 

By a partnership agreement dated [ 12015 (Technical Services Agreement) 
the Council has appointed the Technical Sen/Ices Provuder to perform, amongst other 
sewlces, certain design and technical semces In relation to the n ghway Network (as defined 
therein) 

By a partnership agreement dated [ ] 2015 (Street Lighting Services 
Agreement) the Councnl has appointed the Street LIghtIng Serwces Prowder to carry out 
cyclical and reactive maintenance works In relation to street hghtlng on the n ghway Network 

Pursuant to the Technical Servxces specification contained 1n Schedule 2 (Spectflcafzon) to 
the Technlcal SerVIces Agreement, the Technical Sewlces Prowder shall deSIQn. or procure 
the desxgn of, certain works of a capital nature In relatlon to the Highway Network (Highway 
capital Works) Including the dealgn of street lighting 

Pursuant to the Street n ghflng Servuces spemficanon contained In Schedule 2 to the Street 
LIghhng Sen/Ices Agreement, the Street Lighting Serwces Provxder shall carry out from time 
to time street lightlng works as part of the Highway Cap|tal Works as requnred by the Councxl 
and as dealgned and specxfled by the Technical Servxces Prowder 

The Technlcal Servmes Prowder Is obliged under the Technlcal Servtces Agreement to give a 
warranty In this form In favour of the Street Lightlng Sal-Vices Prowder 

DEFINITIONS AND INTERPRETATIONS 

In this deed unless the context otherwise requ1res, any defined term In this deed shall have 
the same meamng given to such term In the o and the followmg terms shall have the 
followmg meanlngs 

Partnership Agreement means elther the Technical Servxces Agreement or the n ghways 
Serwce Agreement as the context requxres, 

Service Provider means elther the Street Lighting Sen/Ices Provtder or the Technical 

Sewlces Provtder as the context reqmres 

OPERATIVE PROVISIONS 

In consnderatlon of the payment of one pound (£1 00) by the Street Lighting Servxces Provxder 
to the Technical Sewlces Prowder, recelpt of mm the Technlcal Servnces Prowder 
acknowledges 

GENERAL 

3 1 Each of the SerVIce Provxders acknowledges to the other Sewlce Prowder that It has 
received and examined the speclficatlons contained Within the other Partnership 

Agreement and acknowledges to the other SerVIce Prowder that a breach of Its 

Partnership Agreement may cause Losses to the other Servxce PrOVIder In connection 
With the performance of Its Partnership Agreement
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5 

3.2 

3,3 

3.4 

Each of the Service Providei’s shall undertake its obligations and exercise its rights 

under this Agreement and under its Partnership Agreement in such a way as not to 
interfere with, hinder or delay the other Service Provider in complying with its 

obligations under its Partnership Agreement. 

Each of the Service Providers undertakes to the other to consult and eta-operate when 
performing any of its obligations under its Partnership Agreement that affect or are 
likely to affect the other Service Provider's performance of its contractual obligations 
pnder its Partnership Agreement, provided that such consultation and co-oger'ation is 

consistent with the Service Provider's obligations under its Partnership Agreement and 
dges not require the Service Provider to i'ncur any additional material cost. 

Subject to clause 3.3. each Service Provider shall act in good faith towards the other at 
all times and generally provide such assistance and co-operation as may be reasonably 
considered appropriate in order to assist the others to perform their obligations under 
their Partnership Agreement, provided always that no Service Provider shall be 
required to extend such qo-Qperation to the extent that it would then be performing 
obligations of another Service Provider. Notwithstanding the generality of the 

foregoing, each of the Service Providers shall: 

_ 

3.4.1 where any information has been reasonably requested by the other as being 
required to assist it in performing its obligations under its Partnership 

Agreement (and provided such information is not commercially sensitive), 
then it shall provide such information to the other as soon as is reasonably 
practicable in the circumstances; 'and 

3.4.2 provide notice of, and permit the other Service Provider to attend, any 
meetings (either with the Council or any other third party) that may be 
reaéonably considered to be of interest to, or to have any material inipact 
upon; the other (save for meetifig’é With sub-contractors {haf'are cif a 
commercially sensitive or confidential nature). 

TECHNICAL SERVICES PROVIDER’S WARRANTY AND LIABILITY 

4.1 

4.2 

The Technical Services Provider warrants to the Street Lighting Services Provider that 
it has carried out and will continue to carry out its duties under the Technical Services 
Agreement in accordance with the Tec‘hnic'al Services Agreement and that it has 
exercised and will continue to exercise, in carrying out the désign of the Highway 
Capital Works. including any street lighting works. the level of skill and care reasonably 
to be expected from an appropriately qualified and competent professional designer 
providing those services in relation to projects of similar size and scope to those 
comprising the Highway Capital Works. In particular and without limiting the generality 
of the foregoing the Technical Services Provider covenants with the Street Lighting 
Services Provider that-it has carried out and will carry out and complete the design of 
the Highway Capital Works, including any street lighting works, in acqordanqe with the 
Technical Services Agreement and duly observe and perform all its dutieg and 
obligations thereunder so as not to cause the Street Lighting Services Provider any 
Losses. . 

Upon the expiration of 12 years from the date of completioh of any capital works 
completed in accordance with any capital works contract, the liability of the Techfiical 
'Services Provider under: this deed shall cease ahd determine, save in relation to any 
claims made by the Street Lighting Services Provider against the Technical Services 
Provider and notified by the Street Lighting Services Provider to the Technical Services 
Provider in writing prior thereto. 

DESIGN DATA 

5.1 The Technical Services Provider shall make available to the Street Lighting Services 
Provider free of charge (and hereby irrevocably licences the Street Lighting Services 
Provider to use) all data used in the preparation of designs and specification (Design 
Data) of Highway Capital Works that might feasonably be required by the Street 
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nghtlng Sewlces Prowder The Technlcal Serwces Provlder shall obtain all necessary 
licences, perrmssmns and consents necessary for It to make the DeSIgn Data available 
to the Street n ghtlng Sewlces Prowder on these terms. for the purposes of the damn 
or construction of the Highway Capital Works and/or the operation, malntenance or 
Improvement of the Highway Capltal Works (Approved Purposes), and In this clause 
"use" shall Include the acts of copylng. modifying, adapting and translating the matenal 
In questlon and/or Incorporating them With other materials and the term "the nght to 
use" shall be construed accordlngly 

The Technlcal Serwces PI‘OVIdel‘ 

5 21 hereby grants to the Street Lighting Servxces Prowder. free of charge, an 
lrrevucable non-excluswe and transferable (subject to the restnctlons 

continued In clause 7 of this Deed) licence to use the Intellectual Property 
nghts Wthh are or become Vested In the Technical SerVIces ProVIder for the 
Approved Purposes. and 

5 2 2 shall (where any Intellectual Property Rxghts are or become vested m a third 
palty) use all reasonable endeavours to procure the grant of a like licence to 
that referred to In clause 4 2 1 above to the Council, 

In both cases, solely for the Approved Purposes 

The Technical Servxces PrOVIder warrants to the Street n ghtlng Servxces Provxder that 
he has used the standard of sklll, care and diligence as set out In clause 3 1 to see that 
the Deslgn Data (save to the extent duly appomted sub—contractors have been used to 
prepare the same) are Its own onglnal work and that In any event thelr use In 

connection With the Highway Capital Works w aI not lnfrlnge the rights of any third party 

INSURANCE 

B1 The Technical Servtces Prowder hereby covenants With the Street Lighting Servxces 
Provtder to 

6 1 1 take out and maintain Professmnal Indemnity Insurance cover With a llmlt of 
Indemnlty that shall be a rnlnlmum of ten mIIIIon pounds (£1D,OO0,0DO) for 
any one claim and In the aggregate together With unlimited relnstaternents of 
the [mi and that It Will maxntaln such Insurance With reputable Insurers 
carrying on business In the European Union from the date hereof until twelve 
(12) years after practical completion of the Works, prowded that such 
Insurance Is generally available In the market to members of the Technical 
Servtces Prowder‘s professmn at commercially reasonable rates and 
provnded further that payment of any Increased or additional premiums 
requnred by Insurers by reason of the Technical Serwces Provtder’s own 
claims record or okher acts, omissmns, matters or things peculiar to the 
Technical Serwces Prowder WI" be deemed to be Withm the reasonable 
rates. 

6 1 2 prowde evxdence (as and when reasonably reqmred by the Street Lighting 
Sen/Ices Provuder) satisfactory to the Street Lighting Sen/Ices Provuder of the 
Professxonal Indemnity Insurance (referred to In clause 61 1) being In full 

force and effect from the date of the Technlcal Sewlces Agreement (such 
ewdence to Include details of the cover), 

6 1 3 provtde the Street Lighting Servxces Prowder With notice of 

6 1 3 1 any cancellatlon of the Professxonal Indemnlty Insurance 
(referred to In clause 61) not less than thirty (30) days prior to 
the relevant cancellation date, and
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6.1.3.2 any adverse material changes to or suspension of cover relevant 
to the Works not less than thirty (30) days prior to the relevant 
changes or suspension; 

6.1.4 inform the Street Lighting Services Provider as soon as reasonably 
practicable of any claim under the Professional Indem'nity insurance referred 
to in clause 6.1.1 in respect of the Works in excess of one million pounds 
(£1,000,000) and provide such information to the Street Lighting Sen/ices 
Provider as the Street Lighting Services Provider may reasonably require in 
relation to such claim and provide notice of any potential breach of the 
aggregate limit of the policy; and 

6.1.5 indemnify the Street Lighting Services Provider in respect of any subrogation 
claim by the insurers brought in connection with any claim made under the 
Professional Indemnity insurance referred to in clause 6.1.1. 

7 CLAIMS FOR LOSSES 

7.1 

7.2 

7.3 

7.4 

7.5 

If: 

7.1.1 a Service Provider is in breach of its obligations under this Agreement; or 

7.1.2 a Service Provider is in breach of its obligations under its Partnership 

Agreement, 

(a Breaching Party) and. in either case such breach causes another Service Provider 
(a Claiming Party) to suffer any Loss then the Breaching Party shall be obliged to 
compensate the Claiming Party pursuant to this Agreement for such Loss, subject to 
and in accordance with this clause 7. 

If a Service Provider wishes to pursue a claim under clause 7 then such Service 
Provider shall as soon as reasonably practicable after becoming aware of the incident 
or event giving rise to such claim sen/e notice on the other Service Provider (with a 
copy to the Council) setting out in as much detail as is reasonably pfacticable the 
relevant facts and basis of alleged liability but, for the avoidance of doubt, such Service 
Provider shah not be required to notify the other Serviqe Provider of the quantum or 
expected quantum of the claim until such claim is actually brought. 

The pafiies to the claim shall meet and/or otherwise discuss within five (5) Business 
Days of service of notice of a claim under clause 7.2 and use reasonable endeavours in 
good faith to agree to settle the claim and the reasonable details of such settlement 

If a Claiming Party fails to serve notice and/or to provide information in respect of a 
claim under clause 7.1 as required under clause 7.2, then that Claiming Patty‘s 

entiflement to receive compensation or other relief as may be appropriate in all the 
circumstances shall be reduced by the consequences of any such failure on that 
Claiming Party's part. 

Each of the Service Providers agrees that it will not resist any claim brought against it 
by the Council under the relevant Partnership Agreement on the ground of any breach 
of this Agreement by the other Service Provider. 

8 NOTICES 

Any notice to be given by any party will be sufficiently sewed if sent by handI by facsimile 
transmission or by post to the registered office or if there is none the last known address of 
the party to be sewed. Any notice sent by hand will be deemed to be sewed on the date of 
delivery and any notice" sent by facsimile transmission will be deemed to be sewed in full at 
the time recorded on the facsimile report sheet, provided that if any notice sent by hand or 
facsimile is sent after 4.45 pm on any day it will be deemed to be sewed on the next Business 
Day. Any notice sent by post will be deemed to have been duly sewed at the expiration of 4a



hours after the time of posting If the end of that period falls before 4 45pm on a Busmess Day 
and otherWIse on the next Business Day 

9 ASSIGNMENT 

The benefit of and the rlghts of the Street Lighting Sewlces Prowder under this deed may be 
aSSIgned Without the consent of the Technlcal Services Provxder on two occasmns only and 
the Street Lxgh’ung Servmes Prowder w1|l notify the Techmcal Servxces PI'OVIder In wntlng 
followmg any such assngnment specnfylng the name and address of the assignee and the date 
of the asslgnment The Technlcal Serwces Prowder Will not contend that any such assngnee 
Is precluded from recovenng any loss resulting from any breach of this deed (whatever the 
date of such breach) by reason only that that person IS an assignee and not the original 
heneficlary hereunder or by reason that the onglnal benefiCIary or any Intermedlate 

beneficlary escaped any loss resulting from such breach orthat the onglnal beneficiary or any 
Intermediate beneficiary has not suffered any, or as much, loss 

10 STREET LIGHTING SERVICES SERVICE PROVIDER’S REMEDIES 

The nghts and benefits conferred upon the Street n ghhng Servxces ProVIder by thlS deed are 
In addition to any other rlghts and remedies It may have against the Technical SerVIces 
Prowder InClleIl'IQ Without prejudice to the generality of the foregoing any remedles 1n 

negligence 

11 INSPECTION OF DESIGN DATA 

The Techmcal Servxces Provnder‘s Ilabllmes under this deed Will not be In any way reduced or 
extingmshed by reason of any lnspectlon or approval of the Project Data or attendance at Site 
meetings or ether enquiry or Inspection which the Street Lightmg Serwces Prowder may make 
or procure to be made for Its benefit or on Its behalf 

12 SUB-CONTRACTORS 

Followmg a written request from the CounCII the Technical Servxces Prowder WIH (unless It 

has already done so) procure that Its sub—contractors execute a deed of collateral warranty m 
a form reasonably satisfactory to the Council In favour of any person In whose favour the 
Technical Semces Agreement obliges the Techmcal Servnces Prowder to glve or proaure the 
gIVIng of such a warranty 

'13 APPLICABLE LAW AND JURISDICTION 

This Deed WIII be construed In accordance With English law and be In all respects subject to 
the excluswe Jurisdlctlon of the Engllsh courts 

14 THIRD PARTY RIGHTS 

Thls Deed IS enforceable by the ongxnal parties to It and by their sucmassors H'l title and 
permitted asslgnees Any rights of any person to enforce the terms of this deed pursuant to 
the Contracts (Rights of Third Partles) Act 1999 are excluded 

IN WITNESS of which ’thS document 15 executed as a Deed and IS delivered on the date first before 
wntten 
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EXECUTED AS A DEED by the Technical Services Provider acting by a Director 
and its Secretary/two Directors: 

Director 

Director/Secretary 

The Common Seal of 
Trafford Borough Council 
was hereunto affixed in the-presence of: 

Signature of duly authoriséd officer 

9 Full name (Block Capitals) 

Position/title 

EXECUTED AS AvDEED by the Street Lighting Services Provider acting by a Director 
and its Secretary/two Directors: 

Director 

Director/Secretary 

TRAFFORD_ SPECIAL CONDITIONS ST RET LXEHTING SERVICES (LED) -AG DRAFT - 06 DS 2u15 0 DC [155153434-121121115-2551 44

II





SCHEDULE 8 

SPECIAL CONDITIONS — TECHNICAL SERVICES 

145 

coco(06903930000000.0009



@@@@@@@fifig@@@a@w@@®@®e®@ 

SCHEDULE 3: SPECIAL CONDITIONS —- TECHNICAL SERVICES 

Part1 -- Deflnltions

1 In these Technlcal Services Special Conditions, words and expressmns shall have the meanlng 
glven In Schedule 1 of ihrs Agreement or the Technical Sen/mes Specnflcatlon unless defined below. 
or as the context othemllse q uLIlreS' 

Adoption Records means records relahng to the adoption of any highway 

Capital Programme means the Capxtal Programme (Highways) and/or the Capital Programme 
(Property) 

Capital Programme (Highways) means, In respect of each Agreement Year, the programme In 
respect of Capltal Works (nghways) as approved pursuant to part 5 of these Technical Semces 
Special Condltlons 

Capital Programme (Property) means, In respect of each Agreement Year. 1he programme In 
respect of Capltal Works (Property) as approved pursuant to part 7 of these Technical Servmes 
Special Conditions “ 

Capital Works means Caplta! Works (Highways) and/or Capital Works (Property) 

Capital Works (Property) means Minor Property Works, Medium Works or Major Works 1n respect 
of the Councnl‘s Property Estate which shall, for ihe avoxdance of doubt, Include any schools under 
Councfl control WIthIn the Area 

Capital Works (Highways) means any of the followmg 

(a) planned maintenance whxch the Highways Semces Provnder IS not oblxged to carry out 
Without capital funding, 

(b) carriageway resurfacing, 

(c) preventative Highways and Bndges malntenance, 

(d) Bridges and hlghway Improvement schemes, and 

(e) bridges and highway structures mamtenance, 

each to be set out m a Capltal Programme (Highways), 

Compliance Certificate means a certificate Issued pursuant to paragraph 378 (Cemflcate of 

Compllance) 

Defect means any defect In any n ghway Network Part, a property forrnmg part of the Councnl 
Property Estate or anythxng Installed on, adjoxnlng to or under any part of the n ghway Network or 
the Cannon Property Estate which Is afinbutable to 

(a) defectlve deslgn,



(b) 

(C) 

(d) 

(a) 

defective workmanship or defective materials plant or machinery used in the performance of 

the Capital Works having regard to Good Industry Practice and to appropriate British or 
European Union standards and codes of practice current at the date of the performance of 

the Capital Works; 

the use of materials in the construction of any Highway Network Part or any property forming 
part of the Council Property Estate which (whether or not defective in themselves) prove to 

be defective in the use to which they are put in the construction of the Highway Network Part 
or works carried out to the Council Property Estate; 

defective installation of anything on or to any Highway Network Part Or part of the Council 

Property Estate; 

defective preparation of the area of .the Highway Network on which .any Capital. Works 

(Highways) are performed or a property forming part of the Council Property Estate to which 

Capital Works (Property) are performed 

Defects Liability Period means in relation to any Capital Works, the period commencing on the 
Completion of the Capital Works and ending twelve (12) months following the Completion of the 
Capital Works unless otherwise specified by the Council (acting reasonably) 

Design Services means the production and/or procurement of design solutions in respect of any 
requirements identified by the Service Provider in role delivering the Highway Technical Services, 
including but not limited to design solutiohs in respect of: 

(a) 

(b) 

(0) 

(d) 

(e) 

(f) 

(9) 

Street Lighting; 

Highway Works Contracts; 

Traffic Related Schemes; 

Flood Risk Management 

Capital Works (Property); 

Capital Works (Highways); and 

Minor Property Works; 

Diversionary Works means works which require the diversion of utilities media (including wnhout 
limitation pipes, cables and communications) to facilitate the provision of the Highways Services 

Existing Arrangements means the building contract and supporting warranty from Shepherd of 
which the Council is a beneficiary in respect of the Town Hall 

Highway Works Contracts shall include any agreements relating to the following: 

(a) 

(b) 

(C) 

planned maintenance works; 

preventative maintenance works; 

carriageway resurfacing works; 
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(d) hlghway Improvement schemes, and 

(e) Adoption Agreements or Planning Agreements 

HMEP Guidance means guxdance In respect on any highway matter outlined m the publicaflons 
produced as part of the Highways efficiency programme (HMEP) 

Integrated Transport Capital Programme means Traffic and Transport related schemes financed 
from caplfal 

Land Matters means any and all title Informauon In relation to the Council Property Estate and the 
Highway Network Including any Property Documents. whxch the Same Prowder WI” be relying on In 
orderto dellverthe Technical Services 

Lump Sum Payment means the payment of any amounts due to the Sen/me Prowder from the 
Council under paragraph 34 (Minor Property Works) In one payment due followmg the Issue of 3 
Compliance Certificate of the relevant propeny 

Malntainlng Local Land and Property Gazetteer and LSG Maintenance means the function that 
[8 set out In paragraph 4.10.3 in the Techmcal Serwces Specification. Thls is_the address data base 
maintained by me Local Authorlty 

Major Works means works w1th an estimated value In excess of the OJEU threshold 

Medium Works means works With an estlmated value In exceSs oMjbut less than the OJEU 
threshold

" 

Minor Property Works means Minor k as In respect of any element of the Councfl's Property 
Estate 

Minor Highway Works means works In respect of the Highway Network wrth an estimated value of 
less than 

Montth Payment Schedule means the schedule setflng out detafls of the monthlyypayments due to 
ihe Samoa Provider from the Counci! under paragraph 34 (Minor Property Works) In a senes of 
payments on completion of works as Identified In the relevant Proposal and Proposal Fee 

Planning Agreement means any agreement to be entered Into between the Council and a third 
party In respect of the satisfaction of any 5278 order 

Provider Direct Agreement means the direct agrsgment to be entered mm between the Service 
Provxder, the Council and an mcomfng Highways Semces Provxder and/or an incoming Street 
Lightmg Sérvldes Prowder In respect of the duty of cafe owed by the Servxces Prowder substantially 
m the form set out af: part 1 of Annex 2 In respect of an Incoming Highways Samoa Prowder and at 
part2 of Annex 2 m respect of an Incommg Street n ghnpg Sen/Ices Provtder 

Strategic Planning means the Council’s prgcess of defining Its strategy, or dxrectmn. and makmg 
decisions on allocating ““5 resources to purgu'e thxs straLegy 

Strqet q ulng and Numbering ("SNN") has the meanmg grven In the Techmcal Services 
Specufl'cauon



Schedule of Rates means a pricing mechanism agreed between the Parties in respect of the 

delivery of the Technical Services which individually prices items of Works. Such items shall then be 

used to "work up" a proposal to deliver the required works on the relevant scheme and to calculate 
the cost of such works, using any appropriate industry guidance or standards available at the time 

Traffic Related Schemes means cycle schemes, pedestrian facilities including improvements to 
road crossings, and minor alterations to ihe existing infrastmcture to improve movement of traffic 
and pedestrians, line marking changes to improve traffic flow and safety 

Value for Money means that a proposal meets the requirements in Annex 1 to these Technical 

Services Special Conditions 

Void Properties means any property within the Council Property Estate which is not occupied 

@OQQCQGOOOOGOOfi'OOGO-OOOO



«pageaeaswocaeeooeceoooe 

Part 2 - Mobilisation

2 

21 

22 

Mobillsation 

Subject to paragraph 23. the Service Provnder shall nohfy to the Councxl, In wnbng, not later than 
seven (7) Busmess Days prior to the Sen/Ice Commencement Date (or such later date as specmed 
In the Moblllsatlon Plan) that all of the followmg have been effected 

(a) 

(b) 

(0) 

(d) 

all statutory notifications have been made and Necessary Consents obtalned, to the extent 
required bylaw, to enable the Sen/Ice Provxder to commence or procure the commencement 
of the Technical Servnces; 

the Contact Centre which the Servnce Provnder IS reqmred to operate and malnialn as part of 
ihe Customer Relations Management and the Management Information System are 

operational and capable of performlng the functions requnred of them pursuant to the 
Technlcal Semces Specnficatlon (to the extent necessary for the Servtce Provnder to 

properly commence performance of the Technical Servrces); 

there are sufficient stock, personnel. office space and storage space Including as set out In 
the Method Statements to permit the Servnce Provxder to comply With ihe SerVIce Provndex‘s 

obligations under this Agreement (to the extent necessary for the Serwce Provxder to 

properly commence performance of the Technlcal Services), and 

the requirements In paragraph 2 2 have been met 

Subject to paragraph 2.3, pnor to commencement of the Techmcal Services (or such later date as 
speclfied m the Mobxllsatlon Plan) the Servnce Provxder shall have' 

(a) 

(b) 

(C) 

(d) 

(e) 

(f) 

(9) 

(h) 

established an office Wlthln the Council Area, 

entered Into Its sub-contracts wnh all Key Sub-Contractors to the extent not entered Into by 
the Agreement Date and prowded executed Collateral Warranties, 

appomted the Servnce Prowder Representaflvds) (who shafl have shadowed thelr equnvalent 
Councxl counter-parts for a penod of at least one (1) month) and notified the Councxl of the 
same. 

made all statutory notificatlons and obtalned all Necessary Consents, to the extent requ1red 
by Law, so that the SerVIce Prowder IS able to commence or procure the commencement of 
the Technical SerVIces, 

ensured that all Transferring Employees have renewed appropriate Inductlon training; 

an operational Contact Centre 15 In place that Is capable of performlng the functions set out 
In the Technlcal Servuces Spemflcaflon so that the Servxce Provtder ls properly able to 

commence the performance of the Technlcal SerVIces, 

appomted those persons who are to be the representaflves of the Semce Prowder on the 
Partnershlp Board and notified the Councll of the same; 

taken delivery of the Initial Transfemng Assets from the Councfl m accordance t hh Clause 
60 ofthe Agreement (Transferring Assets and Exclusxve Assets),



(i) satisfied itself, through the completion of a suitable level of due diligence, as to the scope of 

the Technical Services and in particular the condition of the Council Property Estate to which 

the Property Management Services apply; 

(j) carried out due diligence in respect of all Land Matters to establish whether the Service 

Provider has the required access rights to deliver the Technica! Services; 

(k) established the Management Information System in accordance with the Technical Services 
Specification; and 

(I) produced a Customer Charter and a Stakeholder Plan. 

2.3 Notwithstanding the provisions of paragraphs 2.1 and 2.2, in'relafion to activities which are not 

required under the Mobilisation Plan to be completed prior to the Service Commencement Date. the 
Service Provider shall complete all actions required by the Mobm‘safion flan By the daie specified in 
the Mobilisation Plan. 
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Part 3 — Business Continuity Planning 

24 The Serwce Provtder shall keep the Busmess Contlnunty Plan up to date In accordance wnh Clause 
17 of the Agreement so as to ensure that It corresponds and responds to developments and/or 
changes In nsks and alrcumstances, Including. but not limited to, the following 

(a) Exceptionally Inclement Weather (Includmg heavy snow, flooding and high wmds). 

(b) the loss of access to premises, and 

(c) fallure of technologles Including Vehicles and Eqmpment



Part 4 - Highways Technical Services

3 

3.1 

3.2 

3.3 

3.4 

5.5 

4.1 

General 

The Service Pravider shall, on behalf of the Council, manage the design and strategic delivery of the 
Highway Technical Services in respect of the Highway Network in accordance with the terms of the 

Agreement. the Technical Services Specification and the provisions of this Part 4. 

In performing the Highway Technical Services the Service Provider shall, and shall ensure that any 
Sub-Contractor shall, exercise a level of reasonable care and skill such that would be expected of 

any competent contractor and suitably qualified professional carrying out such services. 

The Service Provider shall, at all times. prioritise the delivery of the Highways Technical Services on 

behalf of the Council ahead of any services which it has been commissioned to perform for any Third 

Party. 

The Council shall retain responsibility for all Strategic Planning in respect of the Highway Network. 

Any and all reports, papers and proposals to be provided by the Service Provider in the exercise of 
its functions under this Part 4 shall be presented to the Council Representative for review and sign 

off in accordance with the Review Procedure before submission to any third party (including the 

Highways Services Provider and/or Street Lighting Services Provider) or publication (such consent 

not to be unreasonably withheld or delayed). 

Highways Technical Services — overarching obligations 

The Service Provider aha“ carry out the functions of the Council as the Local Highway Authority 

(LHA) as required under the Highways Act. Such functions shall include, but not be limited to: 

(a) review and update of the Highway Policies on-an annual basis; 

(b) carry out the asset management functions of the Council in accordance with the Technical 
Services Specification; 

(0) procure the design and project management of any works or maintenance contracts in 

respect of Capital Works (Highways) on the Highway Network. 

(d) Street Lighting Design as specified in the Technical Sen/ices Specification; 

(8) dealing with Public Rights of Way as specified in the Technical Services Specification; 

(f) interface and liaison with stakeholders; 

(g) the maintenance and update of Highway Records; 

(h) traffic and network management; 

(i) develop and implement any Integrated'Transport Capital Programme; 

(j) ensure that the Highway Network complies with all relevant Legislation, Guidance. 

regulations and orders; 
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4.2 

4.3 

51 

52 

(k) prowde 3 Structural Consultancy Serwce, and 

(I) developlng suxlable flood management proposals relating to flooding and drainage to ensure 
statutory compliance. 

[n complying mm the obllgaflons set out In this paragraph 4 the Serwce Prowder shall use all 

reasonable care and Skl" as would be expected of a competent and suitably quahfied professional 
With relevant experience and qualelcaflons In deltvenng the Highway Technical Servxces. 

The Sewlce Prowder’s performance of the Highway Technical SerVIces shall be measured against 
the Performance Indicators and any Performance Deductions ansmg there from shall be applied In 
accordance w1th the Payment Mechanlsm 

Development Control 

Vehicle and Incident Information 

The Servxce Prowder shall, If requested by the 00mm] provnde 

(a) access to such Information. records or databases that It holds relating to 

(I) current or past vehicular traffic flow on the n ghway Network; 

(I!) vehicular traffic flow forecasts for the n ghway Network, or 

(In) lncxdent records, 

as the Council may requxre to be prowded for the purpose of makmg any [and use plannlng 
or development control decxslons or policy; and 

(b) the estimated cost of carrymg out specified highway works where the Councnl expects to be 
able to recharge the costs of carrying out specmed works as part of a planning or highway 
function. 

Prohibltlon on entering into agreements 

Except where approved under Clause 22 of thxs Agreement, the Serwce Provnder shall not enter Into 
commitments With third parties to prowde or procure for the benefit of that ’1th party, any land or 
bunldmgs or any works relating to the Highway Network WIthout the pnor Written consent of the 
Councnl The Counml may. from time to flme. authonse the Servtce Prowder to enter Into 

commitmenis In relatlon to the provision or procurement of works relating to the n ghway Network 
either IndIVIdualIy, by reference to a class of works or parties or [and benefiting and on either a 
terminable or tlme llmlted baSlS prowded that 

(a) the Council may set conditions and restnctlons In any authorisation granted, 

(b) the Semce Provider shall at all times act In accordance WIth the Method Statements



6.1 

6.2 

6.3 

6.4 

7.1 

7.2 

Highway Policies 

In accordance with paragraph 7.2 of the Technical Services Specification, the Service Provider shall 

be responsible for reviewing the Highway Policies on an annual basis and providing to the Council a 

report with any recommendations to improve efficiency. 

No amendments to any Highway Policy shall be made without the Council‘s prior written consent. 

Compliance by the Service Provider with any Highway Policy is not evidence of compliance with its 

obligations in respect of the delivery of the Highway Technical Services. 

As part of the Service Provider's responsibilities in relation to Highway Policies, the Service Provider 

shall be required to formulate any bids for additional funding opportunities of which it becomes aware 

and which may require reference to any Highway Policy. 

Contracting Out of Functions 

Costs of Works 

The Sen/ice Provider shall be responsible for all costs of. énd shall make all payments due to 

Statutory Undertakers in connection with, any Diversionary Works provided that: 

(a) subject to paragraph 7.1(b) and paragraph (c), the Council shall pay to the Service Provider 

within twenty (20) Business Days of receipt by the Council, any monies actually received by 

it from any Statutory Undertaker in respect of the Highway Network pursuant to any 

provision of NRSWA (and the Council shall use reasonable endeavours to recover such 
monies), the Regulations or the Codes of Practice, other than fees relating to Sample 

Inspections; 

(b) if a contribution is made to the Council pursuant to Paragraph 73 of NHSWA then payment 
‘ 

shall only be made to the Service Provider if the contribution relates to costs actually 

incurred. or likely to be incurred, by the Service Provider during the Agreement Period and 

the Service Provider shall pay 10 the Council any contribution received if the contribution 

reiates to costs incurred or likely to be incurred outside the Agreement Period; 

(0) at the request of the Service Provider. the Council shall use reasonable endeavours to 

recover and pay to the Service Provider (other than charges pursuant to Paragraph 74A) of 

NRSWA all sums due to the Council as Street Council in respect of the Highway Network 
pursuant to NRSWA, the Regulations or Codes of Practice and the Service Provider shall 
reimburse to the Council all costs (including administrative costs, general staff costs and 

overheads) incurred by the Council in pursuing payment of such sums. 

Street Works Register 

The Service Provider shall: 

(a) provide to the keeper of the Street Works Register such information as may be prescribed 
pursuant to Sections 53 and 54 of NRSWA and such other information of which it becomes 

aware as is eligible for registration; 

10 
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3.1 

82 

(b) 

(0) 

make any payment or payments to such party as may be requxred pursuant to Paragraph 
53(5) of NRSWA, 

maxntam at all ilmes atermlnal linked to the Street Works Reglster for the purposes of glvmg 
and recexvmg notices and lnformatlon affecting the Highway Network and the surroundlng 

road network 

Asset Management 

General 

(a) 

(b) 

(0) 

(d) 

The Servtce Provnder shall rewew. update and maintain the Transport Asset Management 
Plan (TAMP) In accordance With the requnrements set out In the Techmcal Sen/Ices 
Speomca’non. 

In producing the TAMP the Servxce Provnder shall make proposals to the Council In respect 
of ways In whxch the regulatory compliance of the n ghway Network could be managed m a 
more effrcxent manner and how compliance. by reference to the HMEP Gmdance, may be 
achieved whilst also creating savmgs for the Councn (Highways Efficiency Savmgs) 

The Cannon] shall, at Its absolute dxscrehon. consuder any such proposed Highways 
Efflcxency Savings In good faith and, where the Councfl agrees that the Highways Efflcxency 
Savmgs are achievable the Councxl shall consent to ihe‘ Implementation of the same With 
any Highways Efilcrency Savmgs allocated between the Parties In accordance With the Gain 
Share Mechanism 

Where, at any tlrne, the Councxl (acting reasonably) requ1res a more detafled analysus of the 
condmon of the Assets rela’ung to the Highway Networks, the Semce Provxder shall prOVIde 
the same In aflmely manner. 

Design Servuces In respect of the Highway Network 

(a) 

(b) 

The Serwce PmVIder shall procure the commnssnomng of any DeSIgn Semces In respect of 
the Highway Network on behalf of the Council (Including where necessary the appomtment 
of any Thlrd Party) In accordance With the Technlcal Serwces Specification and the relevant 
Method Statement 

In the commlssnonlng of any DeSIgn Servxces the Servnce Provmler shall ensure that- 

(1) the relevant pgrson carries out the Design Sen/Ices With the reasonable care and 

Sklll as would be expected of a competent and smtably quahfled professxonal With 

the relevant expenence, 

(u) the relevant person has valld Insurance In place, more pamcularly to Include 

Professmnal lndemnlty Insurance, 

(III) any proposed desxgn offers best value to the Council as well as meeting all 

Legislative reqwrements, and 

(Iv) any appointment shall contain a warranty, in a form approved by the Council, to be 
capable of assxgnrnent or novatlon to he Councnl on request.

11



8.3 

9.1 

9.2 

9.3 

9.4 

10 

10.1 

10.2 

Highway Records 

The Service Provider shall be responsible for maintaining, updating and amending all Highway 
Records in accordance with the requirements in paragraph 7.8 of the Technical Services 

Specification. 

Traffic, Transportation and Road Safety 

The Service Provider shall be responsible for fulfilling the statutory traffic management obligations of 
the Council as a Local Highway Authority which shall include compliance with: 

(a) the TMA; 

(b) the Highways Act; 

(0) the TCPA: 

(d) the Road Traffic Regulation Act 1983; and 

(e) the-ETA; 

each as updated and amended from time to time. 

The Service Provider shall develop and implement the Council's Integrated Transport Capital 

Programme. 

ln complying with the Council‘s statutory traffic m'anagement obligations ihe Service Provider shall 

implement and amend all relevant Traffic Regulation Orders and develop and manage any Traffic 
Management Plans all in accordance with the Technical Services Specification. 

Provision of Information in relation to Traffic Regulation Orders 

Whether or not paragraph 29 (Exercise of Statutory Powers by Council) applies the Service Provider 
shall comply with all requirements in respect of the management and administration of TROs in 
accordance with the Technical Services Specification. 

Flood Risk and Drainage 

The Service Provider shall be responsible for the performance of the Council's statutory funciions 
under the following legislation: 

(a) the FIéod and Water Management Act 2010; 

(b) the Flood Risk Regulations 2009; and 

(c) Land Drainage Act 1991, 

as the Lead Local Flood Authority as set out in the Technical Services Specification. 

The Service Provider shall undertake the functions of the Council as a Sustainable Drainage 

Approving Body and perform those functions In accordance with the Technical Services 

Specification. 

12 
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111 
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The Serwce PFOVldBr shall be responsxble for the development and malntenance of a domestic 
drainage complaints system and llalsmg With the envnronmental health servxoa, and any other such 

bodies, In developing strategies to address flooding risks and Issues as provxded for In the Technical 

SENICES Specxficafion 

Professional Indemnity Insurance 

The Serwce Provxder, 1n the appomtment of any external advnsors, Sub—Contractors or Third Parties 
to dehver any of the Technical Servxces and/or the Structural Consultancy Sen/Ice to the Councxl In 

accordance With these Technical Servmes Specnal Condmons and the Techmcal Serwces 

Specification, shall ensure that there IS a mxnlmum level of professmnal Indemnity Insurance In place 

In accordance wnth clause 43.11 (Professxonal Indemnity Insurance) of the Agreement 

Any appomtment of a professuonal under these Techmcal Servnces SpeCIaI Conditions Wlthln WhICh It 
is proposed that the professmna! Indemnity Insurance ialls below the requtrements of clause 43 11 of 

the Agreement, shall be referred to ihe Council who shall, at their absolute discretion. consent In 
wrmng to the amended level of appointment 

Indemnity 

Where the Servxce Provnder, In the performance of the Servmes, elther. 

(a) appomts an external adwsor or Sub-Contractor to carry out any of the n ghway Technical 
Sennces as set out In these Technical Servtces Spema] Conditions, or 

(b) followmg the Agreement Date, proVIdes any adVIce to a Third Party In ihelr capacity as the 
Semce Prov1der under this Agreement. 

the Service Provnder shall. 

(0) ensure that the requxrements of the Council take pnonty over any Thlrd Party such that the 

delivery of the Highway Technlcal Servlces shall not be In any way Impacted by external 
obligations of the Sen/Ice Prowder, and 

(d) lndemmfy the Councxl and any Councll Related Party against any Losses sustained In 

respect of the Highway Technical Servxces as a result of any act, fault or omissmn of the 

external adwsor, Sub-Contractor orThlrd Party

13
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Pamfi—flipguréméfit find Managgment of Capital Works (Highways) 

13 
N 

Budget fSr Capital Worké (Highways) 

13.1 The Service Provider shall throughout each. Agreement Year seek out and identify opportunities for 
Capital Works (Highways), particularly those which could lead to revenue savings or income 

‘ generation. . 
‘ 

‘ 
fl. ,1 

513.2 ‘1‘??? fiery/Egg Pfizvic'ler shall 1%;ng the Cbfinéiiuw‘ithiqrpfieflfl‘) Business Day of.becqming aware of a 
requirement for emergency capital works in relailon to the Highways Network. 

13.8 By the end of November each Agreement Year, the Council shall provide the Service Provider with 
details of the Council's proposed budget in respect of Capital Works (Highways) in respect of the 
following Agreement Year, including details of the Council's priorities and objectives and any 
particular schemes the Council wishes to fake place in the rélevant period (Highways Capital 

Budget). 

13.4 The.Gauncll gives no warranty as to. the level. (if any). of its capital: budget In any AgreementYear or 
at all. 

- - 
- 

. . .. _ :_ 
' 

a z 
., 

13.5 The Servicé Provldér using {any and all informaflon In respect of the HighWay Network gathered in 
«the SewlceaProvider‘s capacity as thegprqviden ofrthe; Highwaysquloes(onzlmhe Sen/Ice Provider 
is .310 .Ipngeruihe fiighwaya 'Sggvipgsflroviger. -the Council shall ;procyre ~t|1at \gny replacement 

~ Highways-Servicestvidar undgrta’keJq terms similario'thezobligantjgnsset out.!n,paragraph 21.1 of 

the Highways-Services Special Oondltlons to provide all Information that; {hgkaervice Provider 

reasonably requires to enable it to fulfill its obligations under this Part 5), shall provide a draft 
programme as part of the Annual Programme {on 6§bitalwW6iké I(Highway_s) {for the fallowing 
Agreement Year. comprising as a minimum, the following details In accordance with the relevant 
\Mé'thod'Statementz‘ v 

‘ 
A IF w l , 

' '

v 

u” 
,

. 

'v'u' 
._I m .. .,¢ Q‘snmz ‘ 

v ....; imp 

and/or Major Works; 
' 

qr . 

' p- .'. ‘ m; m g 211- «5.11“; 5‘ \ y . . 
- «4 .J ., 1 . :w .1.‘ f 

5 _. > (b))- -'. -proposedInmetablen‘orncompletionmteach packagebfiiwofksrt‘ «K ' 

'-.- 
“ 3"“ "‘ "' ' 1H?“ :‘y‘. .‘a‘ u: s" ) 

- 
4 . 

(6) an estimate of its costs -for 0 mg, out the relevafit works, with a full breakdown of. its costs 
fusinggthéra'greed ScheduleiofJRatesi‘Inwre1afiomto atheusame,«tosbeipmvldedtaniihé‘b'asls of 

Open Book Accounting and which m’ demonstrate Value for M6116)! and remain open for 
- r fitanfzéht’fifiymfii 

I 
“ 

"it I=-' 7'?'u;¢.=:71§:i':~ " ‘

. 

(d) details of the proposéd .tender process to be folfowed in respect |of any Medium Work§ 
and/or Major Works; 

' .x4.‘ u "‘ ‘-.‘".'- ‘2 1‘" 5' F: a 3m . 
v 

- :avik’ll‘T-‘H I IE" . 
~ .. ..‘u' 

to the extgnt possible, in re'spegt of any Medium WorksnandlorWMaJor Works details of the 
proposed members_ of she .Prpfe‘ssbngl Team and the forms of any appolntmenis and 

‘2'”- -?~ 
"’ 1-“ "Collateral'WarrantléEfiin rg‘lau'fin to‘themW‘the'e’fiéfiflxh‘" ““‘fifit'Trsady In exxstence' and 

' 

‘45:? 935‘: m - 

(f) 
. 

proposed péyment arrangements in regailon t6 the relgvani works proyided that: 
- rm'fi. 52:, ii“ ~- {WW flaw - ' 

(l) 

A déta'uswufizprgpose’ worksmozbeteamedtoutacategonsed :asuMinor‘Works,xMedium Works aimlfl:
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138 

137 

.14 

14.1 

14.2 

a! ‘31" TM. 

m relahfin to woiks With a value 
Provlder's proposal shall Include monthly payment based on the value of work 

carried out In the relevant month, 

each to_ be known as _1he PropasaL Fag. 
. _ , 

'

I 

prepared In accordance With Good Industry Practice and Legislation, and reflécnng the Serwce 
Prowder's proposals farthe most effechve use of available capltal funding by the Council In order to 

méxu'nise the‘ benefit to the Gbu‘ncll cif 'the réiévafit Ca'pna‘l Works (Highways), Being a draft Capital 

Programme (Highways) 

Where the Gouncxl'does not. acting reasonably, accépt that the dféft C'apltal Programme (Highways) 
offers Valuefar Money the‘Counml‘may.

" 

(a) 'request that the Servme'Pro'vIder redrafls the proposed Caprta‘I'Froglarnrne (Highways). or 

(b) notwdhstandlng Clause 8 (Exclusywty) of the Agreement, If followmg a period of socty (60) 
Bu§|fiéss *Déys» ‘the‘Partiés é’annot agree .th'e ‘térrhs of "ifiel-dfeift-‘Gaimal Programme 

(Highways). the Council shall have the right to exther deliver the Capital Works (nghways) 
Itself or to seek ienders from Thl[d Parties In order to deliver the Capital Works (Highways). 

The SeMceFProv'lder:s‘hall‘fii‘owdé’thé Gouncllrmth all lnfénfiétlon andaa‘iasl‘stance-requested by the 
Counfil an félatmn -tb the devélopment of- Wthe'progiafnma ‘xhcfual‘nghamendlng 1he programme as 

required The final programme ap‘pr‘uvé'd by the Gounfiil (if éhy) shall belthe Capital Programme 
(Highways) »‘ 

‘ . . _ ..

r 

Design of Capital.Wcirks.(Highways) 
I 

i... 
u v: “‘n‘.‘ 

‘ .M 

In respect of the procurement of any Capital Works (Highways)rflhec*8émger[Eggwder shall 'be 

resppnslbls for the project mana‘gemenbangldesngn of the relevan 
, 

Works, and such design 

shall be carried out Ins accordance .wflfi this: paragraph W14. (Désrgmdfcthéflapital .Work's:(HIghways)) 
~- u- g: “1;; a; 

The Segvxce Prowder shall prbéure ‘the "cornmlsslpmn'g df. xncTfidIng where necessary the 

appomtifient of afiyflhlrd Party,~:any(DeSIQnISerwcesnmrespectcofsihs.Capflai‘WorksKHughways) on 

behalf of the Councll In accor'dan 6' relevant Method- Statement 
(in) m ~‘ ” 

3.1- w 'z "a 

w, ,.' 
' 

.1. 1"": .3., 9.- ~~1 

. 
argon, camés oututhe‘Desxgn:Servmesvwrt flj'g; reasonable care and 5k!" as 

would be expected of a competént and suntably qualified prqfe‘ssfunal wrth the relevant 

. expéngmcgz ‘ 

‘ 

-. . 
w- -_ _ 

1 
«A L- -z-L. H 

'r' 1': if. 

(b) the relevant person has valld‘lnsuranca In place, more parficulafly to Include Prgfssslonal 
ilnsurgnce‘; “I" 

' 

. ., .AL“:'-:‘ 2w: '. rl' 

v‘m “ 

xi,“ ‘. 34“.; Jim” > 

(9) A 
:anynprOPosed 

. U m '1." i A 5x1” 
t9. the. Qouuglhasmellfia P-ineetlng all Legtslatlve n“ v .— 

-‘> 30pr ‘5 

tfie‘: Council. to be capable 

ufifiglvs wfw. 11*: i!‘ 

(d)

'
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14.4 

1 4.5 

14.6 

15 

15.1 

15.2 

15.3 

Where ihe Service Provider designs the Capital Works (Highways) or provides Design Services, 
producing all relevant Design Data and simmer the Highways Services Provider or the Street Lighting 

Services Provider relies on such Design Services or Design Data in the performance of their 

obligations, the Service Provider shall owe the Highways Services Provider and the Street Lighting 
Services Provider (as applicable) a duty of care. If either the Highways Services Provider or the 

Street Lighting Services Provider incurs any Losses due to poor design each will be required to claim 

against the Service Provider to resolve the issue, and the Council shall have no liability to the 

Highways Services Provider or the Siregt Lighting Services Provider in respect of the same. 

The Service Provider (in Its capacity as Technical Services Provider) shall enter into the Provider 

Direct Agreement with any replacement Highways Services Provider or replacement Street Lighting 

Services Provider (as applicable). Accordingly, if the Service Provider (in its capacity as Technical 

Services Provider) causes any Losses to the incoming Highways Services Provider or Street 

Lighting Services Provider by its failure to comply with its design or other obligations, then the 

incoming Highways Services Provider or Street Lighting Services Provider wil_| be required to claim 

under the Provider Direct Agreement against the Services Provider, and the Council shall have no 

liability to the Service Provider in respect of the same. 

The design of each element of Capital Works (Highways) shall be subject to the approval of the 

Council in accordance with the Review Procedure. 

Procurement of Capital Works (Highways) 

Subject to paragraph 172, the Service Provider shall be responslble for the procurement, project 

management. design and delivery of any Capital Works (Highways) in accordance with the Capital 

Programme (Highways). ln procuring the Capital Works (Highways) the Service Provider shall at all 

times comply, and take all steps necessary to ensure that the Council is able to comply, with all 

relevant Procurement RegulafionsA 

In relation to Minor Works, the Service Provider shall request a proposal from the Highways Service 

Provider. and shall appoint the Highways Services Provider to carry out such Minor Works in 

accordance with the requirements of the Capital Programme (Highways) and in accordance with the 

Highways Services Agreement provided that he Service Provider shall not appoint the Highways 
Services Provider to carry out any Minor Works if: 

(a) its estimate for the Minor Works exceeds the budgeted amount in the Capital Programme 

(Highways); 

(b) the Highways Services Provider has not demonstrated Value for Money; and/or 

(0) The Council has not given its consent and approved the final terms of the specification and 

price proposed by the Highways Services Provider. 

In relation to Medium Works or Major Works, the Service Provider shall comply with all relevant 

obligations applicable to the Council under the Procurement Regulations and therefore shall: 

(a) run a formal tender process, which as a minimum shall be a fair, reasonable and transparent 

process, inviting proposals from at least three (3) ienderers (of which only one (1) tenderer 

may be connected with the Service Provider) commensurate with the value and complexity 
of the works; 

16 
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15.4 

155 

'16 

161 

'17 

171 

0:) ensure that any tender process Is addressed to the relevant section of the market and IS 

glven as wxde an audxence as possxble through adverhsement In the appropriate forum; 

(0) propose a detailed tender process and timetable, Includlng outllne evaluation cntena, to the 

Council for Its approval, and 

(d) draft all procurement and contractual documentation In relanon to any tender process for the 
Councd's approval 

The Servrce Prowder shall keep the COUnCIl Informed at each stage of the procurement, havmg 
regard to the Councfl's Internal audxt processes. As part of the Sen/Ice Provider's halson t hh the 
Counml the Sen/me Provtder shall. as requested by the Council, provxde the Gounod Wlfl‘l regular 
reports on the progress of any tender process for presentation to the Elected Members. Governance 
Board and/or Executive Board In a form to be specxfled by the Council 

The Servxce Prowder shall not select a wmmng bldder for any contract Without the Councxl's wnfien 
consent formalised, where the value of the tender requnres, through the relevant Councfl statutory 
requnrements In seeking such consent, the Servme Prowder must demonstrate that the requn'ed 
Procurement Regula’nons have been followed, and that reqwrements In relation to Value for Money 
and quahty of sewlce have been satisfied. Any recommendation to the Council shall Include a 
formal written report sefilng out the grounds on which the proposed bldder offers a Value for Money 
SOIUHOI'I, supported With comprehenswe evndence 

overarching Principles 

In respect of the procurement, management and delivery of the Capital Programme (nghways), the 
Sen/Ice Prov1der shall' 

(a) act In good faith at all tlmes, 

(b) take all steps necessary to prevent confllcts of Interest between It and the Camel], and be 
responslble for ensuring that no conflict of Interest arises or eXIsts during the procurement, 

management and delivery of the Capital Programme (nghways); 

(c) have regard to, and act In accordance Wlth, the CounCIl‘s objectives to achleve Value for 

money and maximum efixcnency In the provnsmn of SerVIces, and developing openness and 
trust between the Serwce Prowder and the Councxl; and 

(d) keep confidential and not disclose Infonnatlon relating to the affalrs of the Councfl to which 

any member of the Servuce Prowder‘s Personnel has access as a consequence of provndlng 
the Techmcal Semces 

Information barriers 

If the Servnce Provtder (Including In ".5 capacity as n ghways Servxces Prowder or Street n ghtlng 
Semces Prowder) submits or Intends to submlt a bid to dehver any works as part of the Caplta] 
Programme (nghways) to the Council, the Serwce Provnder shall‘ 

(a) act at all txmes In accordance wnlh the Overarchlng Pnnmples set out In paragraph 17,

17



17.2 

17.3 

(b) 

(0) 

(d) 

(E) 

establish a bid team that is separate from, and does not include, any Key Staff or other 

Personnel who are involved in the procurement of the relevant works: 

provide the Council with a list of mémbers of the Service Provider‘s staff who will be involved 
in the bid team and the evaluation of the bid: 

procure confidentiality undertakings from each member of Key Staff Professional Team or 
Personnel involved in the evaluation of the relevant bid; and 

establish secure and effective information barriers to ensure that confidential information 

stored in any form by the Service Provider and its Personnel relating to the Council, the 

Technical Services or the Capital Programme (Highways) is not accessible to the bid team. 

The Service Provider shall consult with the Council at key points during the: tgnder prggess and shal! 

not award ’Ehe relevant contract without the Council's written consent. The Council may (at its 

discretion) decide to run elements of the tender process in—house, and for each tender process will 

provide the following services which the Service Provider must use: 

(a) 

(13) 

legal advice through Legal Services; 

procurement administration using a web-based portal for communication with Bidders. 

The Service Provider shall be responsible for ensuring that all programmes of work are delivered 

efficiently and effectively to agreed timetables and budgets and ihat such programmes demonstrate 

continuous improvement of processes, quality and cost.

16



fib®96$96®¢309®0®90®900$09 

Part 6 - Property Management Services 

18 

181 

182 

13.3 

184 

19 

191 

20 

201 

21 

211 

22 

221 

Legal Matters 

Where In provudlng the Property Management Sen/Ices, the Servxce Prowder becomes aware of any 
claxm being brought against the Councll or the Servlce Prowder m thexr capacnty as the agent of the 
CouncnlI the Servxce Prowder shall notify the Councxl of such claim as soon as reasonably 
practicable upon becoming aware of the same (Notice of Claim) 

On recelpt of any Notice of Claim the Councfl shall then determine whether to take conduct of such 
Claim or whether to request that the Sen/Ice Prowder takes conduct of the clam 

In the event that the Councfl requests that the Servme Prowder takes conduct of a 51mm then the 
Servxce Prowder shall be requxred to manage the clalm In accordance wuh Clause 42 of this 
Agreement. 

The Gounod shall, at any paint, have the right to requtre that conduct of a slam Is returned to the 
Councxl 

The Administrative Estate 

011 the expiry of any Extstmg Arrangements, ihe benefit of any warranties or guarantees currenin 
held by the Council shall be assigned to the Servme PrDVIder who shall then he requnred to continue 
to maintain ”the Admlnlstratlve Estate In accordance With the terms of the Exts’nng Arrangements 

The Commercial Let Estate 

To the extent that any additional support Is reqUIred In respect of the management of the 

Commercial Let Estate the Serwce Prowder shall be responsnble for Identn‘ylng and prov1ding the 
same If such addltlonal support Is deemed to be outstde the scope of the Property Management 
Servxces the Sennce Prowder shall report the addltlonal requnrements to the Councfl who shall, at 
their dlscrefion, seek altematlve professxonal support or request that the Sen/roe Provrder source 
such professmnal support as reqmred 

The Community Estate 

The Sen/Ice Provider shall, as part of Its obligations under Part 4, seek to engage With the 
communrty and dispose of the Community Estate (subject to the Councxl's written approval) 

Residential Estate 

In relation to the Realdentlal Estate the Servnze Provxder shall. 

(a) manage any correspondence from tenants; 

(b) collect ground rents or rent as appropnate; 

(c) advise the Councnl In respect of any rent revrews, lease renewals or disposals, and 

(d) use any other aspect of the Property Management Sennce to ensure that the Resxdenfial 
Estate Is properly managed In accordance wnth the Councll‘s obhgatlons as a landlord. 

particularly In relation to statutory compliance

19
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23.1 

23.2 

24 

24.1 

25 

25.1 

25.2 

26 

26.1 

27 

27.1 

Structural Stability lnvestlgations 

The Service Provider shall, through the Structural Consultancy Service, ensure that the Council 
Property Estate is regularly inspected and reports are produced as to the condition. use, statutory 
compliance and utilisation of the Council Property Estate as more particularly described in the 
Technical Services Specification. 

Any reports resulting from the Stmctural Consultancy Service shall be used to inform any FM 
Services which the Service Provider shall then provide to the relevant properties. 

SLA Premises Scheme Management 

The Service Provider shall, in accordance with the Technical Services Specification, manage the 
SLA based Property. Mechanical and Electrical and Energy Management Scheme. Sggh 
management shall include the negotiation of contributions from the participant schocls on an annual 
basis.

' 

Condition Surveys and Records 

The Service Provider shall, on an ongoing basis, provide a robust regime of inspections and surveys 
of the condition of the Council Property Estate, in accordance with the guidelines set out in 

paragraph 11.4- of the Technical Services Specification. The results of such inspections and 

condition surveys shafl be used to déten—nine the FM Services requirements in respect of the Council 
Property Estate on an annual basis. 

Any data collected or collated as part of the Service Provider's obligations shall remain the property 
of the Council. 

Emergency Reactive Maintenance Service 

The Emergency Reactive Maintenance Service shall be accessed through the Contact Centre and 
shall provide a pro-active and timely response to any emergency issue which occurs in respect of 

any property which forms part of the Council's Property Estate. 

Void Management 

The Service Provider is required to manage any Void Properties within the Council Property Eétate 
in accordance with the Corporate Asset Strategy set out at Appendix 10 of the Technical Services 

Specification. 
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Part 7 — Procurement and Management of Capltal Works (Property) 

28 

281 

28.2 

283 

234 

285 

Budget for Capital Works (Property) 

The Serwce Provider shall throughout each Agreement Year seek out and Identify opportunities for 
Capital Works (Property), particularly those Which could lead to revenue savmgs or Income 
generanun 

The Semce Prowder shall Inform the Councxl wdhm one (1) Busmess Day of becoming aware of a 
requuement for emergency capltal works In relation to the Estate. 

By the end of November each Agreement Year. the Council shall provtde the Sen/Ice Provtder t hh 
details of the Council‘s proposed budget In respect of Capital Works (Property) In respect of the 

followmg Agreement Year, Including detalls of the Councll‘s pnuntles and objectives and any 
particular schemes the Councxl Wishes to take place In the relevant penod (Properly Capital 
Budget) 

The Council gives no warranty as to the level (If any) of Its capital budget m any, Agreement Year or
‘ 

atafl 

The Semce ProVIder usmg any and all Infonnaflon In respect of the Esme gathered In the‘SeMce 
Prowder‘s capacity as the pmVIdar of the Property Management Services, shall pmwde a draft 
programme as part of the Annual Programme for Capital Works (Property) for the followmg 

Agreement Year, comprrsmg as a minimum, the followmg detaxls m accordance With the relevant 
Method Statement 

details of proposed “works to be earned out categorised as Minor Works. Medlum Works (a)
‘ 

and/or Major Walks, 

(b) proposed t1metable;for completion of each package of works; 

(a) an'estimate of Its costs fon carrying out the relevant works, With‘gqul-bregkdowq of tts costs 

using‘flleagreed Schedule of‘Rajés In relation to the same,_tg‘;be:pmwd_ed~on the basis of 
Open Book Accountingvand whxph-fnust demonsfrate Valu‘e fcmMQneyand remainapen far 
acoéptance at any nm'e during'tfie follbwmg Agreement Year, 

(:1) 'delalls of the proposed tender process to be followed In respect of any Medium Works 
and/or Major Works, . 

(é) to the extant possrble. In respect of any Medium Works and/Sr Major Wo‘rks. de‘tglls of the 
proposed members of ihe Professional Team and the forms of any appmnlrnenfs and 
Collateral Warranties m relaupn to them to the extentthey are not already‘ m extstence; and 

proposed payment arrangemenis m re‘iaflon to therelevant‘pfopertywoiks provtded that (f) 

(I) 

(H) 

Provxder's«pruposal shall malude mo 
caméd' out that -m6nth



25.6 

23.7 

23.3 

29 

29.1 

29.2 

29.3 

each to be known as the Proposal Fee; 

prepared in accordance with Good Industry Practice and Legislation, and reflecting the Service 
Provider‘s proposals for the most effective use of available capital funding by the Council in order to 

maximise ihe benefit to the Council of the relevant Capital Works (Property), being a draft Capital 
Programme (Property). 

Following receipt of the draft Capital Programme (Property), the Council shall within twenty (20) 
Business Days respond to the Service Provider with details of whether it approves the programme, 

and provide requests for further information or amendments, and the Parties shall ihen work together 

in order to allow the Council to approve a programme. 

Where the Council does not, acting reasonably, accept that the draft Capital Programme (Property) 
offers Value for Money the Council may: 

(a) request that the Service Provider redrafis the proposed Capital Programme (Property); or 

(b) notwithstanding Clause 8 (Exclusivity) of the Agreement, if following a period of sixty (60) 
Business Days the Parties cannot agree the terms of the draft Capital Programme 

(Property), the Council shall have the right to either deliver the Capital Works (Property) 
itself or to seek tenders from Third Parties in order to deliver the Capital Works (Property). 

The Service Provider shall provide the Council with all information and assistance requested by the 
Council in relation to the development of the programme. including amending the programme as 
required. The final programme approved by the Council (if any) shall be the Capital Programme 
(Property). 

Design of Capital Works (Property) 

In respect of the procurement of any Capital Works (Property) the Service Provider shall be 

responsible for the project management and design of the relevant Capital Works (Property), and 
such design shall be carried out in accordance with this paragraph 29 (Design of the Capital Works 

(Properly)). 

The Service Provider shall procure ihe commissioning of, including where necessary the 

appointment of any Third Party, any Design Services in respect of the Capital Works (Property) on 
behalf of the Council in accordance with the relevant Method Statement. 

In the commissioning of any Design Services the Service Provider shall ensure that: 

(a) the relevant person carries out the Design Services with the reasonable care and skill as 

would be expected of a competent and suitably qualified professional with the relevant 

experience; 

(b) the relevant person has valid Insurance in place, more particularly to include Professional 

Indemnity Insurance; 

(0) any proposed design offers best value to the Council as we]! as meeting all Legislative 

requirements; and 
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(d) any appointment shall contaln a warranty. In a form approved by the COUnCII, to be capable 
of assugnment or novatlon to the Council on request. 

The design of each element of Capital Works (Property) shall be subject to the approval of the 
Councn (as part of the approval of the Annual Programme) 

Procurement of Capital Works (Property) 

Subject to paragraph 33 2, the Servxce Provider shall be responsible for the procurement, prcuect 

management, desngn and delivery of any Capital Works (Property) In accordance With the Capital 
Programme (Property). In procunng the Capltal Works (Property) the Semce Provxder shall at all 
’umes comply. and take all steps necessary to ensure the Councfl is able to comply. Wlth all relevant 
Procurement Regulatlons 

In relation to Mmor Property Works, Part E! of these Technrcal Sen/Ices Speclal Condmons shall 
apply. 

In relation to Medium Works or Major Works, the Sewlce Provnder shall comply WIth all relevant 

obhgatlons applicable to the Counml under the Procurement Fleguia’nons therefore shall 

(a) run a formal tender process, which as a minimum shall be afaxr, reasonable and transparent 
process, Invmng proposals from at least three (3) tenderers (Within which only one (1) 
tenderer may be connected With the Service Prowder) commensurate With the value and 
compIeXIty of the works, 

(b) ensure that any tender process IS addressed to the relevant sectlon of the market and Is 
glven as wnde an audlence as possmle through advertisement In the appropriate forum. 

(c) propose a detailed tender process and tlmetable, Including outline evaluation criteria, to the 

Council for Its approval, and 

(d) draft all procurement and contractuai documentation In relation to any tender process for the 
Councn‘s approval 

The Serwce Prowder shall keep the Council Informed at each stage of the procurement, havnng 
regard to the Councnl's Internal audit processes As part of the SerVIce Prowder‘s liaison wnth the 
Councxl the Servxce Prowder shalll as requested by the Councul, provxde the Council With regular 
reports on the progress of any tender process for presentation 10 the Elected Members, Governance 
Board and/or Executlve Board In a form to be specmed by the Counml. 

The Semce Provider shall not select a Winning bidder for any contract Without the Councfl's written 
consent formalised, where the value of the tender requxres, through the relevant Councnl statutory 
requnrements. In seeking such consent, the Servnce Prowder must demonstrate that the required 
Procurement Regulations have been followed, and that requu’ements In relation to Value for Money 
and quallty of servme have been satisfied Any recommendahon to the Council shall Include a 
formal written report setting out the grounds on which the proposed bidder offers a Value for Money 
solutlon, supported With comprehenswe eVIdence
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31.1 

52 

32.1 

32.2 

32.3 

Overarching Principles 

In respect of the procurement, management and delivery of the Capital Programme (Property), the 
Service Provider shall: 

(a) act in good faith at all times; 

(b) take all steps necessary to prevent conflicts of interest between it and the Council, and'be 

responsible for ensuring that no conflict of interest arises or exists during the procurement. 

management and delivery of the Capital Programme (Property); 

(0) have regard to, and act in accordance with, the Council's objectives to achieve value for_ 

_ 
money and maximum efficiency in the provision of Services, and developing openness and 
trust between the Service Provider and the Council; and 

(d) keep confidential and not disclose information relating to the affairs of the Council to which 

any member of the Service Provider‘s Personnel has access as a consequence of providing 
the Technical Services. 

Information barriers 

If the Service Provider submits or intends to submit a bid to deliver any works as part of the Capital 

Programme (Property) to the Council and the evaluation of such a bid on behalf of the Council shall 
form part of the Technical Services, the Service Provider shall: 

(a) act at all times in accordance with the Overarching Principles set out in paragraph 32; 

(b) establish a bid team that is separate from, and does not include, any Key Staff Professional 
Team or other Personnel; 

(c) provide the Council w'rth a list of members ofthe Service Provider's staff who will be involved 
in the bid team and the evaluation of the bid; 

(d) procure confidentiality undertakings from each member of Key Staff, Professional Team or 
Personnel involved in the evaluation of the relevant bid; and 

(e) establish secure and effective information barriers to ensure that confidential information 

stored in any form by the Service Provider and its Personnel relating to the Council, the 

Technical Services or the Capital Programme (Property) Is not accessible To the bid team. 

The Service Provider shall consult with the Council at key points during the tender process and shall 
not award the relevant contract without the Council's written consent. The Council may (at its 
discretion) decide to run elements of the tender process in-house, and for each tender process will 

provide the following services which the Service Provider must use: 

(a) legal advice through Legal Services; 

(b) procurement administration using a Web-based portal for communication with Bidders. 

The Service Provider shall be responsible for ensuring that all programmes of work are delivered 
efficiently and effectively to agreed timetables and budgets and that such programmes demonstrate 
continuous improvement of processes, quality and cost. 
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As part of the Serwce Provnder‘s role In respect of The Capltal Works Programme, the Servnce 
Provnder shall also work mm the schools In the Councx! Area to manage thelr capltal budget and 
dellver any Capital Works In line With Department for Educatlon guxdehnes and school requrrements 
and In accordance Wllh the Technlcal Sen/Ices Specn‘lcatlon 

The Serwce Provnder shall be responsible for ensunng that all programmes of work are delivered 
efilclently and efiectlvely to agreed timetables and budgets and that such programmes demonstrate 
continuous Improvement of processes, quallty and cost.
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33 

33.1 

33.2 

33.3 

33.4 

63.5 

Pan 5 — Performance of Minor Properly Works 

Minor Property Works 

No later than and of February each Agreement Year, the Council (or the Technical Servlces Service 
Provider) shall provide the Service Provider with a draft Capital Programme (Property) with details of 
Minor Property Works which the Council proposes to be carried out dun‘ng ihe following Agreement 

Year. 

The Councll gives no warranty as to me value or type of works covered in each Capital Programme 
(Property) or that any such programme will apply In any Agreement Year. 

The Service Provider shall maintain, from the Service Commencement Date until all liebifity in 

respect of Mlnor Property Works has ceased, Contractor‘s Ali Risks ln§ur§nce. 

As part of the Annuai Prggramme the Service Provider shall respond providing, in refafion to each 
element of Minor Properly Works in the Capital Programme (Property) a proposal Which provides. as 
a minimum, the following details (a Proposal): 

(5) an estimate of its costs for carrying out the relevant works, with a full breakdown of its costs 

using the agreed Schedule of Rates in relation to me same, to be provided on the basis of 
Open Book Accounting and which must demonstrate Value for Money and remain open for 
acceptance at any time during the following Agreement Year; 

(b) a proposed timetable for completion of the relevant works; 

(a) proposed payment arrangements In relation to the relevant works. provided that 

(0 for works with a value of less Marimba Servings Provider‘s proposal must be 
on the basis of a lump sum on mmfileflbh (Lump Sum Payment); 

(it) In relation to works with a value between 1 ‘ 
the Service 

Provider’s proposal shall include monthly payments based on the value nf.tha work 

carried out that month. 

each to be Known as the Proposal Fee; 

(d) details of any required Road Section Closures, where applicable; 

(a) any temporary modifications to, or suspension of, Traffic Regulation Orders. where 

applicable;
' 

(f) details of any Necessary Consents; 

(9) details of any potential impact on he performance of the Property Management Services 
together with prgppsals to mifigate such impaci: and 

(h) 

> 

any other matiers required in accordance with the Method statements. 

Within twenty (em-Business Days following receipt of a Proposal, the Council shall respond either: 
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(a) requesting further Informatxon, In which case the Games Prowder shall provude the same 
Within five (5) Busmess Days, or 

(b) confirming the Proposal [5 accepted, In Wthh case the Semce Provnder shall proceed to 
carry out the relevant Minor Property Works In accordance wnth paragraph 34 below 

Notwnhstandmg Clause 8 (Exclusmty) of the Agreement, If followmg a period of snxty (60) Business 

Days the Parties cannot agree the terms of the draft Proposal In respect of Minor Property Works, 
the Councfl shall have the fight to either dellver the Minor Property Works Itself or to seek tenders 
from third parties In order to deliver the Mlnor Property Works 

Performance of Minor Property Works 

The Samoa Prowder shall carry out, or procure the carryan out, of the dealgn (Including the 

preparation of DeSIQn Data) and construction, comple’non and testing of the Mlnor Property Works so 
that 

(a) the Minor Property Works or the relevant part of the Mmor Property Works shall be 
completed In accordance With The terms ofthe Proposal, 

(b) the MInor Property Works shall fully comply WIth and meet all the requnements of the 

Agreement, the Technlcal Servxces Specmcahon (where applicable). Good lndusiry Practice, 
all Necessary Consents, all appllcable Council Pollmes and all applicable Legxslatxon In 

effect as at the Complatlon Date; 

(0) new materials only shall be used In carrying out the Minor Property Works (unless he 
Councfl agrees otheIWJSe In wrmng and all goods used or Included m the Minor Property 
Works shall be of satisfactory quallty, and there shall not be used or Included In the Minor 
Property Works any products or matenals not In conformlty With Relevant Bntlsh or 

European Umon Standards or codes of pracnce or whxch, at the time of use, are Widely 
known to contractors. Servtce Provxders or members of the relevant desugn professxon w1thxn 
the European Unlon to be deletenous to health and safety or to the durablhty of the Highway 
Network and/or other structures and/or finishes and/or plant and machinery In the particular 
alrcumstances In which they are used, 

(d) all persons employed In connection With the performance of the Minor Property Works shall 
be skilled and experienced In their several professions, trades and callings or adequately 
supewlsed. 

(5) all aspects of the Mlnor Property Works Will be supervlsed by suffmlent numbers of persons 
havmg adequate knowledge of such matters for the satisfactory and safe performance of the 
Minor Property Works In accordance With these Technical Servxces Spectal Conditions and 
havmg regard to the actlvmes which are being earned out at the Councll Property Estate and 
havmg regard to the safety of the publlc or any Councfl Related Party likely to be, or capable 
of bemg, affected by the carrymg out of the Minor Property Works or the relevant aspect of 
the ManI' Property Works, and 

(f) pnor to the relevant Completion Date the Mlnor Property Works are mamtalned In good 
order, kept In a safe condmon and protected from damage, and the Council Property Estate 
Is secured against trespassers (where reasonably practicable) and clean and udy so far as 
practicable, havmg regard to the nature of the Minor Property Works

27



35 

35.1 

35.2 

35.3 

35.4 

35.5 

553 

85.7 

Defects Liability 

Any Defects for which the Service Provider is responsible which appear within the Defects Liability 
Period shall be specified by the Council In a schedule of Defects which shall be delivered to the 
Sen/Ice Provider as an lnstructlon of the Cannon to make good the Defects listed not later than ten 
(10) Buslness Days after the expiration of the Defects Liabllity Period, and within a reasonable time 

aftenhe receipt of such schedule, 1h? Defectg specified shall be made good by the Service Provider 
at no cost to the Council. 

Notwithstanding paragraph 85.1, the Council may, Whenever it considers It necessary so is do, 

provldad It is net laterthan ten (10) Business Days éflerthe expiration of the Defects Liability Period, 
Issue instructions requiring any Defect for which the Sen/Ice Provider is responsible which appears 
within the Defects Liability Period to be made good and the Service Provider shall within a 
reasonable time (and In any event within a period of ten (10) Buainess Days or such longer period as 
the Parties may, acting reasonably, agree) after receipt of such instructions comply wiih the same at 
no cost to the Council. 

In cases of urgency the Councll's Instructions under paragraphs 35.1 and 35.2 may require any 
matter to be made good within such period of time specified in the instruction as the circumstances 
shall require, and the provisions of paragraphs 35.1 and 352 shall be applied by reference to such 
reduced time period. 

if the Service Provider fails to comply with an Instruction issued pursuant to paragraph 35.1 or 

paragraph 85.2 within ten (10) Business Days of the relevant instruction or such ionger period as 
may be agreed or where paragraph 35.3 applies such reduced period of time as is reasonabie, the 
Council may itself carry out or employ and pay others to carry out the necessary making good of any 
Defect. recovering from the Sen/ice Provider me costs and losses Incurred as a result of such Defect 
and making good the same as a debt 

When all Defects which the Council may have required to be made good undenpamgraphs 55.1 and 
35.2 have been made good, the Cnuncll's Hepresentafive shall issue acem‘ficate to that effect, 
which certificate shall not be unreasonably delayédor withhefd, and comple’fion of making good 
defects shall be deemed for athe purposes of this Agreement to have taken plagg‘ 9n the day 
stated in such notice (the Certlficate of Compleigun cf Making «Good Defecgs) proiridgd that the 
Council’s Representative shall-not be required‘to i'ssue any Cérfifidate of Cnmfiqulon of Making Good 
Defects any earlier ihan 14 days after the expity oithe Defects Liability Period. The issue of any 
Certificate of Completion of Making Good Defects shall not affect the continuing "ability of the 
Service Provider in respect of any Defects. 

The Come“ may retain a sum of up'f 
> 

{the payment dug-1b ‘the Seiyiée Rfémder 
In relation to the relevant works to m u g_ ”rifle paragraphs 35.1mm 35:2,_rejaflng to any 
Capital Works (Property) in accordance with paragréph 87 (Payment for Cafiital Works) (a 

Retention). 

The Council shallpayfihe Service Provide: 

(a) 1119 first half of the Retention to the S__ervice Provider withln twenty (:20) Business Days of a 
Completion Certificate being Issued In accordance with paragraph 37 (Certification of Mlnor 
Prop’ehy' Works) in rqlaflon to the releva‘nt works relating 10 me Highway Network; and
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(b) ihe second half of the Retentlon to the Servxce Provxder Withln twenty (20) Busmess Days of 
a Certificate of Completion of Making Good Defects In relation to the relevant works relahng 
to the Highway Network. 

Liability for Capital Works 

The maXImum aggregate lxablhty of the Serwce Prowder to the Councfl In contract, tort, neglxgence, 
breach of statutory duty or atherwxse anslng under or In connection wnh the relevant Minor Property 
Works (Including, but not Ilmfled to, In relation to Losses) shall. In relation only to Losses In respect 
of Wthh the Semce Prowder Is not requnred to malntaln Insurance In accordance wuth thls 

Agreement, not exceed an amount equal to 100% of the value of the relevant Minor Property Works. 

For the avondance of doubt, the Ilablhty of the Serwce Provxder under paragraph 36 2 shall not count 
towards the Servxce Provnder Liability Cap. 

Certification of Minor Property Works 

Notification by the Service Provuder to the Counml 

The Semce Provtder shall glve at least five (5) Busmess Days' notice In wntmg to the Councxl 
Representative on each occasxon that the Servxce Prowder Intends to Inspect and certify (for the 
purposes of final assessment and Issue of 21 Compliance Certificate) the relevant Minor Property 

Works Such notice shall spemfy the locaflon and time at whxch the Inspection Is to be earned out 

Inspections 

The Council shall notlfy the Serwce Provnder that the Councfl Hepresentahve and/or any nomlnee of 
the Council may attend the Samoa Prowder‘s mspechon and carry out such assessments or 
Inspecnons to sa’usfy himself or themselves that the Serwce Provxder has named out the mspectlon 
In accordance wnh the Method Statements and met the reqwremen’ts of these Technical Serwces 
Specxal CDndltanS, Including wnhout hmxtatlon any requxrements set out In the Technical Serwces 

Specificaflon The Councxl shall use reasonable endeavours to procure that the person(s) attending 
any assessments or Inspectlons shall not delay the Inspectlon or adversely affect the Servtce 

Prowden‘s ahlllty to perform 11s obligatlons under these Technlcal Servxces Specxal Conditions. 

Written confirmation 

The Servxce Provnder shall, Wlthln two (2) Busmess Days of completion of the relevant Inspection. 
confirm to the Councfl In wrmng, whether or not It belleves that a Compliance Certificate may be 
Issued In respect of the relevant Mmor Property Works (subject to any Snaggmg Items) and. If 

applicable. submit to the Councxl a draft Snaggmg LIst 

Non-Compliance 

If the Councxl does not agree With the Sen/Ice Provuder‘s written cohflrmatlon and/or draft Snagglng 

List Issued pursuant to paragraph 373 then the Councfl shall, within five (5) Busmess Days of 
receipt, notify the Sewlce Prowder accordingly. glVIng detalls of the affected Minor Property Works 
and the grounds of non’compllance of the Minor Property Works (which, to the extent considered 
appropnate by the Councnl, may Include Information relating to any Inspections carried out by the 
CounCII or any nominee of the Gounod) Followmg any such nomination. the Servme Provider shall,
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37.5 

37.6 

37.7 

37.8 

37.9 

37.10 

as soon as possible, consider the details of the notification and confirm whether or not it agrees wifl1 

the Council's notification. 

Rectification 

Where the Service Provider agrees with the Council's notification given pursuant to paragraph 37.4, 
the Service Provider shall, as soon as possible, take such steps as it considers necessary to .ensure 

that the relevant Minor Property Works are rectified and a Compliance Cerfificate may be issued in 
respect of the same. The Service Provider shall notify the Council on completion of the relevant 
steps and the provisions of paragraphs 37.1 to 37.4 (inclusive) shall apply until the Council accepts 

the Service Provider‘s written confirmation or the matter is referred to the Dispute Resolution 

Procedure. 

Disagreement with Gygncil ngtice 

Where the Council has served notice pursuant to paragraph 37.4 but the Service Provider does not 
agree with the Council's notification, the parties shall use their reasonable endeavours in good fa'rlh 

to reach agreement by discussion. but if no agreement is reached e‘rther party may refer the matter 
to the Dispute Resolution Procedure. 

Delay to Completion 

Where the Council has sewed notice pursuant to paragraph 37.4 and either the Service Provide'r 
agrees with the Council's notification or a Dispute is in progress, the relevant Minor Property Works 
shall not be treated as being compliant for the purposes of this Agreement (and no Compliance 

Certificate shall be issued) until such date that it is agreed or determined that the relevant Minor 

Property Works are compliant (subject to any Snagging Items). 

Certificate of Compliance 

Upon the agreement between the Council and the Service Provider that the relevant Minor Property 
Works have been carried out in compliance with the requirements of ihe Technical Services 

Specification. the Service Provider shall issue to the Council a Compliance Ceriificaté together with a 

Snagging List. 

Rectification of Snagging Items 

Where a Snagging List has been issued pursuant 10 paragraph 37.3, the Service Provider shall 

rectify the Snagging Items within twenty (20) Business Days of the date of issue of the Snagging 
List. 

Failure to Complete Snagging 

Where the Service Provider fails to rectify the Snagging Items in accordance with the provisions of 
paragraph 37.9, than the Council shall be entitled to serve written notice on the Service Provider 

requiring such works to be carried out within twenty (20) Business Days of receipt of such notice, 
failing which the Council shall be entitled to carry out necessary works to rectify the Snagging Items 

and the Service Provider shall pay the Council's costs and expenses reasonably and properly 

incurred in the carrying out of such works within twenty (20) Business Days of receipt of an invoice 

from the Council.
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No effect on Service Provlder's Obligations 

The Issue of any Compliance Certlflcate In no way affects the obligations of the Sewlce Provnder 
under this Agreement. Including Without [Imitation In respect of any failure by the Serwce Prowder to 
meet the requnrements ofthe Technxcal Servnces Specmcatton. 

Payment for Minor Property Works 

Payment 

The Council shall pay the Servme Prowder for the carrymg out of the MII‘IOI' Property Works elther 

(a) where the Minor Property Works are commlssxoned In accordance With paragraph 38 4(C)(l) 
of the Techmcal Sen/Ices Special Conditions Vla a Lump Sum Payment on receipt by the 
Councn of avaIId Compliance Certlflcate, or 

(b) where the Minor Property Works are cammlssmned In accordance With paragraph 33 4(c)(n) 
of these Technical Servnces Speclal Conditions through monthly payments In accordance 
With the Monthly Payment Schedule 

The Sen/Ice ProVIder shall provnde the Councu With: 

(a) an applicatlon for payment shownng the amount the SerVIce Frowder consxders to be 
payable, together wnth a summary of (where relevant) any amounts prewously paid, 

(b) where paragraph 38 1(3) applies, a copy of the relevant Compliance Certificate. and 

(c) any addmonal Informatlon the Gouncfl reasonably requnres 

Notice of payment due to the Service Provider 

Wxthm ten (10) Busmess Days after receipt by the Councxl of the Servzce Prowder's appllcatlon for 
payment In accordance With paragraph 382 the Councnl Will glve notice to the San/Ice Provtder 

specn‘ymg the sum that the Councxl conSIders to be or to have been due at the payment due date in 
respect of that payment and the basis on whlch that sum [5 calculated bexng the amount claimed by 
the SerVIce Promder which IS not disputed by the Councxl and shall pay that amount to the Semce 
Prowder by the final date for payment referred to In paragraph 38.6 (Fmal date ior payment) Any 
failure to reach agreement shall be resolved In accordance Wlfl'l the Dispute Fiesolutlon Procedure. 

Notice of Withholding payment 

At least five (5) Busmess Days before the final date for payment of any amount due to the Servnce 
Prowder, the Councxl shall give notlce to the Serwce Provtder (a Pay Less Notice) of any amounts 
claimed by the Servnce Prowder that the Councll In accordance With these Technical Servmes 
Specnal Condmons anther objects to and IS seeking to wnthhold or of any amount that the Council [5 
owed by the Sen/Ice Provnder (Including any amounts prewously overpaid to the Sex-Vice Frovnder) 
Wthh the Councnl IS seeking to wnthhold. Any notice shall spemfy 

(a) the sum that the Councxl consxders to be due on the date that the notice IS sewed, and 

(b) the [3385 on which that sum IS calculated.
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38.6 

. 38.7 

33.8 

33.9 

38.10 

Date when payment due 

The payment of the sums due to the Service Provider in accordance with paragraph 33.3 (Notice of 
payment due to the Service Provider) will be due ten (10) Business Days after the receipt by the 

Council of the Service Providel’s appfication for payment in accordance with paragraph 38.2. In the 

case of any VAT payable to the Service Provider, the VAT shall be due 14 days after receipt by the 
Council of a valid VAT invoice. 

Final date for payment 

The final date for payment of any sums referred to in paragraphs 38.5 (Date when payment due) and 

3&8 (Final statement ant} n gayment) shafl be ten (10) Business Days after the date the relevant 
payment became due. 

Not used 

Final statement and Repayment 

Not later than three (3) Months after ihe issue of the Certificate of Completion of Making Good 
Defects in accordance with clause 35.5, the Service Provider shall provide to the Council a 

breakdown of: 

(a) all the payments made in the Service Provider during the period of these Technical Services 
Special Conditions; and 

(b) any fufiher payments due to the Service Provider in accordance with these Technical 

Services Special Conditionsx together with afull explanation of any additional payments due, 

over and above previously agreed payments in respect of completed works including the 

balance of the Proposal Fee. 

(c) Paragraph 38.3 (Notice of payment due to the Service Provider) to 38.6 (Final date for 

payment) shall appIy in respect of any sum which the Service Provider claims is due 

pursuant to this paragraph 33.3. 

VAT 

All sums payable by or to the Council or the Service Provider are exclusive of VAT. In the case of 

any VAT payable. the VAT shall be due 14 days after receipt by the receiving party of a valid VAT 
invoice. 

Interest on late payments 

If the Council is late in making any payment due to the Service Provider in accordance with these 

Technical Services Special Conditions (which for the avoidance of doubt shall not include any 

amounts referred to in any notice of withholding of payment in accordance with paragraph 38.4 

(Notice of withholding payment) unless it is subsequently determined that any such amount should 

not have been withheld), the Council shall pay interest on the amount of the late payment at the rate 

of 2% above LIBOR from the final date for payment of that amount until the date on which ihe 
relevant payment is received by the Service Provider. 

3?. 
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33.5 

35.6 

38.7 

38.8 

88.9 

38.10 

Date when payment due 

The payment of the sums due to the Sen/Ice Provider in accordance with paragraph 38.3 (Notice of 

payment due to the Service Provider) will be due ten (10) Business Days after the receipt by the 

Council of the Service Provider's applicaflun fa; payment In accordance wlth paragraph 36.2. In the 
‘ case of any VAT payable to the Service Provider, the VAT shall be due 14 days after receipt by the 
Council of a valid VAT invaice‘ 

Flnal date for payment 

The final date for payment of any sums referred to in paragraphs 38.5 (Date when payment due) and 

38.8 (Final s_tqt_e_rn_ent gang Rgpaymgnt) shall be. ten (10) Business Days after the date the relevant 

payment became due. 

Not used 

Final statement and Repayment 

Not later than three (3) Months after the Issue of the Certlflcate of Completion of Making Good 

Defects In accordance with clause 35.5, the Service Provider shall provide to the Council a 

breakdown of: 

(a) all the paymems made to the Service Provider during “16 period of these Technical Services 
Special Conditionspand 

(b) any further payments due to the Service Provider 'in accordance with these Technical 

Services Special Conditions, together with a full explanation of any additional payments due, 
over and above previously agreed payments in respect of comple‘ed works including the 

balance of the Proposal Fee. 

(0) Paragraph 38.3 (Notice of payment due to the Senrice Provider) to 38.6 (Final date for 

payment) shall apply in respect of any sum which the Service Provider claims ls due 

pursuant to tfifs' paragraph 36. B. 

VAT . . 

All sums payable by or in the Council or the Servlce Provider ale exdusive of VAT. In the case of 

any VAT payable. the VAT shall be due 14 days afier receipt by {he receiving party of a valid VAT 
invoice. 

Interest on late payments 

If the Council Is late in making any payment due to me Service Provider in accordance‘wflh these 
Technical Services Speplal dondifions (which for thq avoidance of doubt shall not Include any 

amounts referred to in any notice of withholding of payment In accordance with paragféi'ph 35.4 

(Notice of withholding en't) unless It [5 sqbs‘e‘quenfly detgarmined that any such amount should 

not have- been withfieid). the Council shall pay Interest‘on thé amount of the late payment atTthe rate 

of Nabove LIBOR from the fina'I date for Payment of that amount until the date on which the 

relevant payment is received‘ by the Service Provider.
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Pan‘. 9 —- Exercise of Statutory Powers by the Council 

39 

59.1 

39.2 

Exercise of Statutory Powers 

Whenever the exercise by the Council of any statutory power is essential to enable the Service 
Provider to perform any obligation under these Technical Services Special Conditions, the following 

provisions of this paragraph 39 shall apply. 

Request by Service Provider 

(a) 

(b) 

(C) 

If the Service Provider believes that the exercise by the Council of any statutory power is 

essential to enabie the Service Provider to perform any obligation under ihese Technical 

Services Special Conditions, the Service Provider shall give written notice to that effect to 

the Council and such notice shall: 

(i) clearly specify the action requested of he Council. the duty of the Service Provider 
under these Technical Services Special Conditions in respect of which such action 

is requested and the reasons why such action by 1he Council is required; 

(ii) indicate the time by which the requested action is required; and 

(iii) set out any recommendation by the Sen/ice Provider in respect of the requested 

action. 

No later than fifteen (15) Business Days after receipt of the notice referred to in paragraph 
39.1(3), the Council shall acknowledge receipt of such notice and shall give its estimate of 

the date on which it will respond on the merits of the request, which date shall be as soon as 

reasonably practicable in the circumstances, taking into consideration, among other things, 
any requirement for consultation with the public or other Interested parties in connection with 

such request. No such estimate shall be binding on the Council. 

The Council shall consider on its merits in accordance with its statutory duties any request 
for action contained in the notice referred to in paragraph 39.1(a). Without limiting the 

discretion of the Council in responding to any such request, the Council shall, in reaching 

any such decision, give consideration, among other things, to the matters set out in 

paragraph 39.2. The decision of the Council on the merits of the request shall not be subject 
to review under the Dispute Resolution Procedure. 

Matters to be considered by Council 

The considerations referred to in paragraph 39.1(0) are the following: 

(a) 

(b) 

(C) 

(d) 

whether fl1e- Council has the statutory power to take the action requested by the Service 
Provider pursuant to paragraph 39.1; 

whether there is any altemative course available to the Service Provider (and the cost of 

such alternative course) which would not require action by the Council; 

the effect the requested action would have on the interests of any third parties; 

whether the timing and substance of the request is such as to enable the Council to consider 

the merits of the request in accordance with the principles of procedural fairness (taking into 
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39.5 

account where appropnate the necessxty or desnrablhty of consultation wnh other Interested 
parties); and 

(e) whether the action requested would have any Implicailons for safety, either of any ihlrd 
parties or members of the public 

Unreasonableness of COUnCII 

Subject to paragraph 39 4. If. 

(a) In the exercise of Its discretlon, the Councnl refuses to take the action requested, or 

(b) the Councxl unreasonably delays In taklng the action requested (unreasonableness bemg 
assessed In the context of the processes WhICh the Council must properly go through In 
order to arrive at Its decnsxon, Including any mandatory or proper discretlonary consultation 
penods and the Ilke, and the burden of proof shall be upon the Sennce Provnder to prove In 
any dlspute under the Dispute Resolution Procedure that delay has been unreasonable for 

this purpose), 

then such refusal or delay shall constitute an Excusmg Cause and the prowsxons of paragraph 34 
(Excusmg Causes) shall apply 

Duty to Mmgate 

The Service Provxder shall not be relieved of Its liability pursuant to paragraph 39 3 to the extent 
such Ilabrllty could havé been avoided by the Servnce Prowder taking all steps necessary to mmgate 
the effects of the refusal or delay of the Councxl to take the requested action but was not so avolded 
because the Servxce PrOVIder failed to take such steps 

Secretary of State/Court consent 

If the COUNCIL 1n the exercise of Its dlscreflon, decides that It wnshes to seek to exercise such 
statutory power requested by the Servxce Prowcler pursuant to paragraph 89.1 and the consent, 
confirmation or order of the Secretary of State or any order of the Court Is requnred for the exerCIse 

by the COUnCIl of such statutory power 

(a) then the Councll shall, as soon as reasonably practicable xn the Circumstances. apply for 
such consent, confirmation or order, 

(b) the daemon of the Secretary of State or the Court shall not be subject to rewew under the 
Dispute Resolution Procedure and the Councll shall not be obliged to exercnse any right of 
appeal of such declslon, 

(c) If the Secretary of State or the Court refuse to glve or make any consent, confirmation or 
order then If the refusal renders Impassxble (and not merely more expensnve) the Samoa 
Prowder’s performance of these Technical Servnces Special Conditions (as a whole) or has a 
fundamental effect on the rights and obligations of the Servme Provnder under these 
Technlcal Semces Special Conditions, then the Councnl shall Issue a Change to address 
such Impossxblllty or fundamental effect
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Annex 1: Value fgr Money 

VfM shall be assessed in accordance with the following principles, in the event that the Proposal was 
subject to general benchmarking principles the proposed services would offer Value for Money 
taking into account the following assumptions in respect of the Service Provider: 

(3) the Service Provider: 

(0 being the incumbent Highways Services Provider. has existing knowledge of the 

Highway Netwojk and therefore, would require limited due diligence; or (as 

applicable) 

(ii) being the incumbent Technical Services Provider, has existing knowledge of the 

Estate and therefore, would require limited due gfiligence 

(b) relevant: 

(i) Highways Equipment, Apparatus. plant and any other equipment or materials 
‘ required in order to perform the Capital Works (Highways) are either already in the 

possession of the Service Provider or can be acquired at short notice; or (as 

applicable) 

(ii) relevant equipment, resources or materials required in order to perform the Capital 

Works (Property) are either already in the possession of the Service Provider or can 

be acquired at short notice; 

(c) suitably qualified, experienced and capable employees are currently engaged by: 

(i) the Service Provider (or the Highway Service Provider) in the delivery of the 

Highways Services and can be utilised in the performance of the Capital Works 

(Highways): or (as applicable); 

(ii) the Service Provider in the delivery of the Technical Services and can be utilised in 

the performance of the Capital Works (Property); 

(d) as the Service Provider is delivering the Highways Services they shall be best placed to 

understand any upcoming maintenance works, Road Closures, TROs or other statutory 
matters which may impact on the delivery the Capital Highway (Works) and can therefore, 
take steps to mitigate such impact to maximise efficiency of delivery 

Open Market means the wider market in the Area relating to the provision of Comparable Services; 

Value for Money (VfM) means in accordance with the principies set out above, the Proposal in respect of 
the Capital Works (Highways) or Capital Works (Property) where assessed against the Open Market wouid 
offer the most economically advantageous tender-for the deiivery of the Capital Works (Highways) or Capital 

Works (Property) (as applicable) 
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Annex 2: Provider Direct Agreement 

Part 1: Highways Services Provider Direct Agreement
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Dated 20 

TECHNICAL SERVICES PROVIDER (1) 

TRAFFOHD BOROUGH-COUNCIL (2) 

. _ 
HIGHWAYS SERVICES PROVIDER (3) 

DIRECT AGREEMENT 
relating to the provision of design services in relation to 

the highways network 
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THIS DEED IS dated 2015 

BETWEEN: 

(1) Technical Services Prawder (registered In England and Waleg under company number) whose 

(2) 

(3) 

registered office Is at (Technical Services Provider), 

THAFFORD BOROUGH COUNCIL whose pnnmpal office IS Situated at Trafford Town Hall, Talbot 
Road, Sfretford, Greater Manchester M32 0TH (Council), whlch expresswn Includes Its permitted 
successors In txtle and aSSIQns). and 

Highways Services Provider (reglstered In England and Wales under company number) whose 
reglstered office 15 at (Highways Services Provider) 

BACKGROUND 

(A) 

(B) 

(C) 

(D) 

(E) 

By a partnership agreement dated [ ] 2015 (Technical Services Agreement) the 
Councu has appomted the Technlcal Servmes Provider to perform, amongst other servnces, cefiam 
desxgn and technical servxces m rela‘hon to the Highway Network (as defined therein) 

By a parinershlp agreement dated [ 12015 (Highways Sen/Ices Agreement) the 
Councfl has appomted the Highways Semlces Provtder to carry out cyclical and reactive 

maintenance works In relation to the Highway Network 

Pursuant to part 7 of the Technical Sewlces speclflcatlon contained In Schedule 2 (Specrflcatmn) to 
the Technical Servxces Agreement, the Technical Serwces ProVIder shall deSIQn. or procure the 
desxgn of, certain works of a capital nature In relauon to the Highway Network (Highway Capital 
Works) 

Pursuant to part9 of the Highways Serwces specmcaflon contained In Schedule 2 to the Highways 
Serwces Agreement, the n ghways Semces Provxder shall carry out from time to trme Highway 
Capital Works as reqUIred by the Councxl and as destgned and specmed by the Technical Servxces 
Provxder 

The Technical! Sen/Ices F'mwder IS obliged under the Technical Semces Agreement to game a 
warranty In this form In favour of the n ghways Sennces Provnder. 

DEFINITIONS AND INTERPRETATIDNS 

In thrs deed unless the context otheanse requnres, any defined term in this deed shall have the same 
meanan given to such term In the o and the following terms shall have the followmg meanings: 

Partnership Agreement means elther the Techmcal Sen/Ices Agreement or the n ghways Servnce 
Agreement as the context reqUIres. 

Service Provider means enhanthe Highways Serwces Prowder or the Technical Servxces Prowder 
as the gontext requnres. 

OPERATIVE PROVISIONS 

In COHSIdefaflOl'l of fine payment of one pound (£1 00) by the Highways Sen/Ices Frowder to the 
Technlcal Sen/Ices Prowder, receipt of Wthh the Technical Serwces Prgwder acknowledges. 

GENERAL 

3.1 Each of the Servxce Prowders acknowledges to the other Servxce Provnder that It has recexved 
and examined the specxficaflons contained wnhln the other Partnership Agreement and 
acknowledges to the other Serwce PmVIder that a breach of Its Partnership Agreement may
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3.2 

3.3 

3.4 

cause Losses to the oiher Service Provider in connection with the performance of its 

Partnership Agreement. 

Each of the Service Providers shall undertake its obfigafions and exercise its rights under this 
Agreement and under its Partnership Agreement in such a way as not to interfere with, hinder 
or delay the other Service Provider in complying with its obligations under its Pannership

‘ 

Agreement. 

Each of the Service Providers undertakes to the other to consult and co-operate when 
performing any of its obligations under its Partnership Agreement that affect or are likely to 
affect the other Service Providel‘s performance of its contractual obligations under its 

Partnership Agreement. provided that such consultation and co-operafion is consistent with 
the Service Provider‘s obligations under its Partnership Agreement and does not require the 
Service Provider to incur any additional material cost. 

Subject to clause 3.3, each Service Provider shall act in good faith towards the other at all 
times and generally provide such assistance and eta-operation as may be reasonably 
considered appropriate in order to assist the others to perform their obligations under their 
Partnership Agreement, provided always that no Service Provider shall be required to extend 
such co-operation to the extent’that it would then be pelforming obligations of another Service 
Provider. Notwithstanding ”(he generality of the foregoing. each of the Service Providers shall: 

3.4.1 where any information has been reasonably requested by the other as being 
required to assist it in performing its obligations under its Partnership Agreement 
(and provided such information is not commercially sensitive). than it shall provide 
such information to ihe other as soon as is reasonably pracficable in the 
circumstances: and 

3.4.2 provide noiice of. and permit the other Service Provider to attend, any meetings 
(either with the Council or any other third party) that may be reasonably considered 
to be of interest to, or to have any material impact upon, the other (save for 
meetings with sub-contractors that are of a commercially sensitive or confidential 
nature). 

TECHNICAL SERVICES PROVIDEH’S WARRANTY AND LIABILITY 

4.1 

4.2 

The Technical Services Provider warrants to the Highways Services Provider that it has 
carried out and will continue to carry out its duties under the Technical Services Agreement in 
accordance with the Technical Services Agreemeni and that it has exercised and will continue 
to exercise, in carrying out the design of the Highway Capital Works, the level of skill and care 
reasonably to be expected from an appropriately qualified and competent professional 
designer providing those services in relation to projects of similar size and scope to those 
comprising the Highway Capital Works. In particular and without limiting the generality of the 
foregoing the Technical Services Provider covenants with ihe Highways Services Provider 
ihat it has carried out and will carry out and complete the design of the Highway Capital 
Works in accordance with the Technical Services Agreement and duly observe and perform 
all its duties and obligations thereunder so as not to cause the Highways Services Provider 
any Losses. 

Upon the expiration of 12 years from the date of gompletion of any capital works completed in 
accordance with any capital Works contrggt,‘ the'liability of the Technica'l Services Provider 
under this deed shall cease and determine. save in relation to any claims made by the 
Highways Services Provider against the Technical Services Provider and notified by the 
Highways Services Provider to the Technical Services Provider in writing prior thereto. 

DES!GN DATA 

5.1 The Technical Sen/ices Provider shall make available to the Highways Services Provider free 
of charge (and hereby irrevocably licences the Highways Services Provider to use) all data 
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5.2 

5.3 

used In the preparation of desngns and specification (Design Data) of Highway Capital Works 
that mlght reasonably be reqUIred by the Highways Semces Prowder. The Technical Services 
Provnder shall obtaln all necessary licences, permlssuons and consents, necessary for It to 

make the Desngn Data available-to the~HIghways Servmes Provxder on these terms, for the 
purposes of the deSIgn or construction of the Highway Capxtal Works and/or the operatlon, 
malntenance or xmprovement of the n ghway Capltal Works (Approved Purposes), and In 
this ciause “use” shall include the acts of copylng, modifying, adapting and translatlng the 
material In question and/or Incorporating them With other materials and the term "the right to 
use“ shall be construed accordingly. 

The Techmcal Servxces Provndgr 

5 21 hereby gr_an_ts to the Highways Servnces Prov1_der, free of charge, an Irrevocable 
non-exclilsrve and transferablé (subjéct to the restrictions continued |i1 clause 7 of 
this Deed) licence to use the Intellectual Propexty Fllghts which are or become 
vested 1n the Technlcal Serwces Provxder for the Approved Purposes; and 

5' 2.2 shall'(where any Intellectual Property Flights are or become vested In a third party) 
use all reasonable endeavours to procure the grant of a Ilke licence to that referred 
to In clause 4 2 1 above to the COUnCII, 

In both cases, solelyyfor the Approved Purposes 

The Technlcal Serwces Provxder warrants to the Highways Servtces Provtder that he» has 
used the standard of Skill, care and diligence as set out in clause 31 to see that the Desngn 
Data (save to the extent duly appointed sub-contractors have been used (to prepare the same) 
are Its own onglnal work and that In any event their use In connection w1th the Highway 
Capital Works Will not Infnnge the rights of any third party. 

INSURANCE 

6.1 The Technlcal Serwces Prowder hereby covenants t hh the Highways Sérwces Prowder to. 
6.1.1 take out and maxntaxn Professwnal Indemmty Insurance cover With a llrhlt of 

Indemnity that shall be a mlnxmum often ITIIHIOI'I pounds (£10,000,000) for any one 
clam-I and In the aggregate together wnth unhmlted remstatements of the llmlt and 
that It Will malntam such Insurance Wlth reputable Insurers carrylng on busmess In 
the European Union from the date hereof untl! twelve (12) years after practical 
completlcin of the Works, provtded that such Insurance IS generally available m the 
market to members of the Technical Servxces Prowder's professxon at commerCIaHy 
reasonable rates and provtded-fuflher that payment of any Increased or addlhonal 
premlums requnred by Insurers by reason of the Technical Servxces Prowder’s own 
clajms record or other acts, omxsstons, matters or thlngs pecuhar to the Technxcal 
Servxces Proylder Will be deemed to be Wlthln the reasonable rates. 

6.1.2 provide evrdence (as and when reasonably requ1red by the Highways Servxces 
Provider) satlsfactory to the n ghways Servxces Prov1der of the Professronal 

lndemnlty‘lnsurance (referred to In clause 6.1.1) bemg In full force and effect from 
the date of the Technical Semces Agreement (such evidence to Include detalls of 
the cover); 

6 1 3 prowde the n ghways Serwces Provxder With notice of 

6.1 3.1 any cancéllatxon of {he Professxonal Indemnity Insurance (referred to In 
clause 6:1) not less than thirty (30) days prior to the relevant 

cancellation date, and
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6.1.3.2 any adverse material changes to or suspension of cover relevant to the 
Works ngt less than thirty (30) days prior to the relevant changes or 
suspension; 

6.1.4 inform the Highways Services Provider as soon as reasonably practicable of any 
claim under the Professional Indemnity insurance referred to in clause 6.1.1 in 

respect of 'Ehe Works in excess of one million pounds (£1,000,000) and provide such 
information to the Highways Services Provider as the Highways Services Provider 
may reasonably require in relation to such claim and provide notice of any potential 
breach of the aggregate limit of the policy; and 

6.1.5 indemnify the Highways Services Provider in respect of any subrogafion claim by 
the insurers brought in connection with any claim made under the Professional 
ln‘denfinityinsufEhEe'réferred $6 in blausé 6513'. 

’ ' ” ' ' ' ' " ' ' 

CLAIMS FOR LOSSESV 

7.1 If: 

7.1.1 21 Service Provider is in breach of its obligations underthis Agreement; or 

7.1.2 a Service Provider is in breach of its obligations underits Partnership Agreement. 

(a Breaching Party) and, in either case such breach causes another Service Provider (a 
Claiming Party) to suffer any Loss then the Breaching Party shall be obliged to compensate 
the Claiming Party pursuant to this Agreement for such Loss, subject to and in accordance 
with this clause 7. 

7.2 If a Service Provider wishes to pursue a claim under clause 7 then such Service Provider shall 
as soon as reasonably practicable after becoming aware of the incident or event giving rise to 
such claim serve notice on the other Service Provider (with a copy to the Council) setting out 
in as much detail as is reasonably practicable the relévant facts and basis of alleged liability 
but, for the avoidance of doubt, such Service Provider shall not be required to notify the other 
Service Provifler of the quantum or expected quantgm of the claim until such ciaim is actually 
brought. 

7.3 The parties to the claim shall meet and/or otherwise discuss within five (5) Business Days of 
service of notice of a claim under clause 7.2 and use reasonable endeavours in good faith to 
agree to settle the claim and the reasonable details of such settlement 

74 If a Claiming Pafiy fails to serve notice and/or to provide information in respect of a claim 
under clause 7.1 as required under clause 7.2, then that Claiming Party‘s entitlement to 
receive compensation or other relief as may be appropriate in all the circumstances shall be 
reduced by the consequences of'any such failure on thatClaiming Party’s part. 

7.5 Each of the Service Providers agrees that it will not resist any claim brOIJght against it by the 
Council under the relevant Partnership Agreemeht on the ground of any breach of this 
Agreement by the other Service Provider.

' 

NOTICES 

Any notice to be given by any party will be suificienfly served if sent by hand, by facsimile 
transmission or by postto the registered office or if there is none the last known address of the party 
to be served. Any notice sent by hand will be deemed to be sewed on the date of delively and any 
notice sent by facsimile transmission will be deemed to be sewed in full at the time recorded on the 
facsimile report sheet. provided that if any notice sent by hand or facsimile is sent after 4.45 pm on 
any day it will be deemed to be sewed on the next Business Day. Any notice sent by post will be 
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deemed to have been duly sewed at the explratlon of 48 hours after the txme of posting If the end of 
that penod falls before 4 45pm on a Busmess Day and othermse on the next Elusmess Day 

ASSIGNMENT 

The benefit of and the rights of the Highways Servtces Prowder under this deed may be aSSIgned 
WIthout the consent of the Technical Servmes Plzowfler on two o'ccasmns only and the Highways 
Sewlces Prowder wnll notify the Technlcal Sen/Ices Provtder 1n wntmg followmg any such assxgnment 
speCIfyIng the name and address of the aSSIgnee and the date of the assngnment The Technlcal 
Sewlces Provxder Will not contend ihat any such assignee IS precluded from recovenng any loss 
resulting from any breach of thls deed (whatever the date of such breach) by reason only that that 
person IS an assxgnee and not the original beneflclary hereunder or by reason that 1he original 
beneflclary or any lntermedlate beneflclary escaped any loss resulting from such breach or that the 
orlglnal beneficrary or any Intermediate beneficiary has not suffered any, or as much, less 

HIGHWAYS SERVICES SERVICE PHOVIDER’S REMEDIES 

The rights and benefits conferred upon the n ghways Servxces Prowder by thls dead are In addition 
to any oiher rights and remedies It may have agalnst the Technical Servxces Provzder Including 
Without prejudice to the generality of the foregomg any remedies [11 negligence 

INSPECTION OF DESIGN DATA 

The Technical Semces Prowdefs liabllltles under this deed Will not be In any way reduced or 
ex’nnguished by reason of any Inspection or approval of the Preject Data or attendance at sxte 
meetmgs or other eanIry or Inspecflon Wthh the n ghways Serwces Prowder may make or procure 
to be made for Its benefit or on Its behalf. 

SUB-CONTRACTORS 

Followmg a written request from the Council the Technical Sen/Ices Prowder WIII (unless It has 
already done so) procure that Its sub-contractors execute a deed of collateral warranty In a form 
reasonably satlsfactory to the Councll m favour of any person In whose favour the Technical 
Servuces Agreement ohllges the Technical Serwces PTOVIdel’ to give or procure the glvmg cf such a 
warranty 

APPLICABLE LAW AND JURISDICTION 

ThlS Deed Will be constmed In accordance With English law and be In all respects subject to the 
exclusxve Jurisdxctlon of the Engllsh courts 

THIRD PARTY RIGHTS 

This Deed Is enforceable by the original parhes to It and by thexr successors In title and perrmtted 
assignees. Any rights of any person to enforce the terms of thxs deed pursuant to the Contracts 
(Rights of Third Parties) Act 1999 are excluded 

IN WITNESS of which this document IS executed as a Deed and IS dellvered on the date first before wnfien



EXECUTED AS A DEED by the Technical Services Provider acting by a Director 
and its Secretary/two Directors: 

Director 

Director/Secretary 

The Common Seal of 
'Trifidfa Béi-ough Council 
was hereunto affixed in the presence of: 

Signature of duly authorised officer 

Full name (Block Capitals) 

Position/title 

EXECUTED AS A DEED by the Highways Services Provider aciirig by a Director 
and its Secretary/Mo Directors: 

Director 

Director/Secretary 
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Dated 20 

TECHNICAL SERVICES PROVIDER (1) 

TRAFFORD-BOROUGH-G—GUNCIL (2) 

STREET LIGHTING SERVICES PROVIDER (3) 

DIRECT AGREEMENT 
relating to the provision of design services in relation to 

the street lighting



THIS DEED IS dated 2015 

BETWEEN: 

(1) Technical Services Provider (reglstered In England and Wales under company'number) whose 
registered office 15 at (Technical Services Provider); 

(2) TFIAFFORD BOROUGH COUNCIL whose princxpal office [5 Sltuated at Trafford Town Hall, Talbot 
Road, Stretford, Greater Manchester M32 0TH (Council), which expressmn Includes Its permitted 
successors In title and a551gns), arid 

(3) Street Lighting Services Provider (registered In England and Wales under company number) 
whose registered office [5 a_t (Street Lighting Servic_es Prov_id_e1_-) 

BACKGROUND 

(A) By a partnership agréement dated [ ] 2015 (Technical Services Agreement) the 
Council has appolnted the Techmcal SerVIces Provxder to perform, amongst other servxces. certain 
deslgn and technlcal servuce‘s In relatlon to the n ghway Netwark (as defined thereln) 

(B) By a partnership agreement dated [ 12015 (Street Lighting Services Agreement) 
the Councnl has appomted the Street Lighting Serwces Provxder to carry out cyclrca! and ‘reactxve 
maintenance works In relation to street [Ightlng on the Highway Network. 

(0) Pursuant to the Technical SerVIces specxficatlon contained In Schedule 2 (Specification) in the 
Technical Serwces Agreement, the Technlcal Servxces Provrder shall design, or procure the desxgn 
of, certain works of a capxtal nature In relatlon to the n ghway Network (Highway Capital Works) 
Including the desxgn of street lighting. 

(D) Pursuant to the Street Lighting SerVIces specmcafion contained In Schedule 210 the Street Lighting 
Servxces Agreement, the Street Lighting Semces Provxder shall carry out from tlme to time street 
lighting works as part of the n ghway Capltal Works as required by the Councnl and as desxgned and 
specmed by the Technical Servxces Provxder 

(E) The Technical Services Provuder ls obliged under the Techmcal Serwces Agreement to give a 
warranty In this form in favour of the Street Lighting Sen/ICES Prowder 

1 DEFINITIONS AND INTERPRETATIONS 

In this deed unless the context othenmse requnres, any defined term In this deed shall have the same ' 

meaning given to such term In the c and the followmg terms shall have the followmg meanings 

Partnership Agreement means elther the Technlcal Servxces Agreement or the Highways Serwce 
Agreement a_s the context requxres. 

Service Provnder means euher the Street n ghtmg Semces Provnder or the Technical Semces 
Provxder as the context reqUIres 

2 0PERATNE_ PROVISIONS 

In conslderaflon of the payment of one pound (£1 00) by the Street n ghtlng Semces Provxder to the 
Technical Serwces Prowder, recelpt of which the Techmcal Sewlces Prowder acknowledges 

3 GENERAL 

3.1 . Each of the SerVIce Prowders acknowledges to the other Sewlce Provnder that It has
. 

repelved and examined the specmcatlons contained w1th1n the other Partnership Agreement 
and acknowledges to the other Servxce Prowder that a breach of Its Padnershlp Agreement
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3.2 

3.3 

3.4 

may cause Losses to the other Service Provider in connection with the performance of its 
Partnership Agreement. 

Each of the Service Providers shall undertake its obligations and exercise its rights 
under this Agreement and under its Partnership Agreement in such a way as not to interfere 
with, hinder or delay the other Service Provider in complying with its obligaiions under its 
Partnership Agreement. 

Each of the Service Providers undertakes to the other to consult and co-operate when 
performing any of its obligations under its Partnership Agreement that affect or are likely to 
affect the other Service Provider's performance of its contractual obligations under its 

Partnership Agreement, provided that such consultation and ecu-operation is consistent with 

the Service Provider's obligations under its Partnership Agreement and does not require the 
Service Provider to incur any additional material cost. 

Subjeqt to glause 5.3, each Service Provider shall- act in good faith-towards the other 
at all times and generally provide such assistance and co-operation as may be reasonably 
considered appropriate in order to assist the others to perform their obligations under their 
Partnership Agreement, provided always that no Sen/Ice Provider shall be required to extend 
such can—operation to the extent that it would then be performing obligations of another Service 
Provider. Notwithstanding the generality of the foregoing, each of the Service Providers shall: 

3.4.1 where any information has been reasonably requested by the other as being 
required to assist it in performing its obligations under Its Partnership Agreement 
(and .provided such infon'nafion is not commercially sensitive), than it shall provide 
such information to the other as soon as is reasonably practicable in the 
circumstances; and 

3.4.2 provide notice of, and permit the other Service Provider to attend, any 
meetings (either with the Council or any oiher third party) ihat may be reasonably 
considered to be of interest to, or to have any material impact upon, the other (save 
for meetings with sub-contractors that are of a commercially sensitive or confidential 
nature). 

TECHNICAL SERVICES PROVIDER’S WARRANTY AND LIABILITY 

4.1 

4.2 

The Technical Services Provider warrants to the Street Lighting Sewices Provider 
that it has carried out and will continue to carry out its duties under the Technical Services 
Agreement in accordance with the Technical Services Agreement and that it has exercised 
and will continue to exercise, in carrying out the design of the Highway Capital Works, 
including any street lighting works. the level of skill and care reasonably to be expected from 
an appropriately qualified and competent professional designer providing those services in 
relation to projects of similar size and scope to those comprising the Highway Capital Works. 
In particular and without limiting the generality of the foregoing the Technical Services 
Provider covenants with the Street Lighting Services Provider that it has carried out and will 
carry out and complete the design of the Highway Capital Works, including any street lighting 
works, in accordance with the Technical Services Agreement and duly observe and perform 
all its duties and obligations thereunder so as not to cause the Street Lighting Services 
Provider any Losses. 

.5” :2 

Upon the expiration of 12 years from the date of completion of any capital works 
completed in accordance with any capital works contract. the liability of the Technical 
Services Provider under this deed shall cease and determine, save in relation to any claims 
made by he Street Lighting Senzices Provider against the Technical Services Provider and 
notified by the Street Lighting Services Provider to the Technical Services Provider in writing 
priorthereto. 

DESIGN DATA
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The Technical Semces Promder shall make available to the Street Lighting SEWICBS 
Provzder free of charge (and hereby Irrevocably “senses the Street n ghtmg Servxces Provnder 
to use) all data used In the preparation of desngns and speclflcatlon (Design Data) of Highway 
Capital Works that might reasonably be requu'ed by the Street n gh'ung Sen/ices Provider The 
Technical SerVIces Pronder shall obtain all necessary licences, permissxons and consents 
necessary for It to make the Dealgn Data avallable to the Street Lighting Services Provxder on 
these terms, for the purposes of the design or construction of the Highway Capltal Works 
and/or the operation, maintenance or Improvement of the n ghway Capxtal Works (Approved 
Purposes), and In thxs clause "use" shall Include the acts of copying, modifying, adapting and 
translatmg the matenal In question and/or Incorporating them With other materials and the 
term "the nght to use" shall be construed accordingly 

T_he Technical Sen/Ices Prowder. 

5.2.1 hereby grants to the Street n ghtlng Sen/Ices Prowder, free of charge. an 
irrevocable non-exclusnve and transferable (subject to the restrictions continued In 

clause 7 of this Deed) licence to use the Intellectual Property Rights t hch are or 
become vested In the Technical Servxces Prowder for the Approved Purposes; and 

5 2 2 shall (where any Intellectual Property n ghts are or become vested In a thll’d 
party) use all reasonable endeavours to procure the grant of a like lxcence to that 
referred to In clause 4.2.1 above to the Councll, 

In both cases, solely for the Approved Purposes. 

The Technical Servrces Provtder warrants to the Street Lighting Sen/Ices Prowder 
that he hasused the standard of Ski”, care and diligence as set out In clause 3 1 to see that 
the Desxgn Data (save to the extent duly appomted sub-contractors have been used to 
prepare the same) are Its own ongmal work and that In any event the” use In connection With 
ihe n ghway Capital Works Wlll not Infnnge the rights of any third party 

6 INSURANCE 

The Technléal Servnces Provnder hereby covenants t hh the Street n ghfll‘lg Servuces 
Prowder to. 

6.1 1 take out and maintain Professmnal Indemnity Insurance cover t hh a IImlt of 
Indemnity that shall be a minimum of ten million pounds (£10,000,000) for any one 
claim and In the aggregate together With unlimited relnstatements of the llmlt and 
that it WIII maintain such Insurance With reputable Insurers carrying on busmess In 
the European Ul‘llOl'l from the date hereof untll twelve (12) years after practlcal 
completion of the Works, prowded that such Insurance 15 generally available In the 
market to members of the Techmcal Servxces Prowder’s profession at commercially 
reasonable rates and prowded further that payment of any Increased cur addltlonal 
premiums required by Insurers by reason of the Technical Serwces Provxders own 
claims record or other acts, omnssuons, matters or things peculxar to the Technlcal 
Servuces PrOVIder Will be deemed to be Withln the reasonable rates, 

6 1 2 prévxde ewdence (as and when reasonably reqUIred by the Street Lighting 
Servxces Prowder) satisfactory to the Street Lighting Servxces Prowder of the 
Professonal Indemmty Insurance (referred to In clause 61.1) being In full force and 
effect from the date of the Technical Serwces Agreement (such ewdence to Include 
details of the cover), 

6.1.3 prowde the Street Lighting Semces Prowder wnh notice 01" 

6.1.3.1 any cancellation of the Professional Indemnity Insurance 
(referred to In clause 61) not less than thlrty (30) days prior to the 
relevant cancellation date; and
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6.1.3.2 any adverse material changes to or suspension of cover 
relevant to the Works nét less than thirty (30) days prior to the relevaht 
changes or suspension; 

6.1.4 inform ’(he Street Lighting Servipes Provider as soon as reasonably practicable 
of any claim under the Professional Indemnity insu'rance referred to in ciause 6.1.1 
in respect of the Works in excess of one million pounds (£1,000,000) and provide 
such information to the Street Lighting Services Provider as the Street Lighting 
Services Provider may reasonably require in relation to such claim and provide 
notice of any potential breach of the aggregate limit of the policy; and 

6.1.5 indemhify the Street Lighting Services Provider in respect of any subrogafion 

Professional Indemnity insurance referred to in clause 6.1.1. 

CLAIMS FOR LOSSES 

7.1 If: 

7.1.1 a Service Provider is in breach of its obligations underthis Agreement or 

7.1.2 a Service Provider is in breach of its obligafions under its Paflnership 
Agreement, 

7.2 

7.3 

7.4 

7.5 

(a Breaching Party) and. in either case such breach causes another Service Provider (a 
Claiming Party) to suffer a'ny Lass then the Breaching Party shall be obliged ‘10 compensate 
the Claiming Party pursuant to this Agreement for such Loss, subject to and in accordance 
with this clause 7. , 

If a Service Provider wishes to pursue a claim under clause 7 then such Service 
Provider shall as soon as reasonably practicable afler becoming aware of the incident or event 
giving rise to such claim serve notice on the other Service Provider (with a copy to the Council) 
settin‘g out in as much detail as is reasonably practicable the relevant facts and basis 'of 
alleged liability but, for the avoidance of doubt. such Service Provider shall not be required to 
notify the other Service Provider of the quantum or expected quantum of the claim until such 
claim is actually brought. 

The parties to the claim shall meet and/of" otherwise discuss within five (5) Business 
Days of service of notice of a claim under clause 7.2 and use reasonable endeavours in good 
faith to agree to settle the claim and the reasonable details of such sefilernent. 

If a Claiming Party fails to serve notice and/or to provide information in respect of a 
claim under clause 7.1 as required under clause 7.2, then that Claiming Party’s entitlement to 
receive compensation or other relief as may be appropriate in all the circumstances shall be 
reduced by the cons‘equences of any such failure on that Claiming Party’s part. 

Each of the Service Providers agrees that it will not resist any claim brought against it 
byjhe Council under the relevant Partnership Agreement on the ground of any breach of this 
Agreement by the other Service Provider. 

NOTICES 

Any notice to be given by any party will be sufficiently sewed if sent by hand. by facsimile 
transmission or by post to the registered office or if there is none the last known address of the party 
to be served. Any notice sent by hand will be deemed to be sewed on the date of delivery and any 
notice‘sent by facsimile transmission will be deemed to be served in full at the time recorded on the 
facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on 
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any day It WIII be deemed to be sewed on the next Busmess Day. Any notlce sent by post wnl be 
deemed to have been duly served at the expiration of 48 hours after the tlme of posflng If the end of 
ma period falls before 4 45pm on a Business Day and othenmse on the next Busmess Day. 

ASSIGNMENT 

The benefit of and the fights of the Street LIghtIng Servnces Prowder under this deed may be 
assigned Without the consent of the Technical Servxces Prowder on two occasmns only and the 
Street Lighting Servmes PrOVIder WIII notlfy the Technical Sewlces Provnder In wrltlng followmg any 
such asstgnment spemfylng the name and address of the assngnee and the date of the assngnment 
The Technical Servmes Prowder WIII not contend that any such as5|gnee is precluded from 
recovenng any loss resulting from any breach of thls deed (whatever the date of such breach) by 
reason only that that person IS an assugnee and not the onglnal benefICIary hereunder or by reason 
that the ongmal benefICIary or any Intermediate beneficxary escaped any loss resulhng from such 
breach or that the original beneficnary or any IMSI’mEdIBIE beneftcxary has not suffered any, or as 
much. loss 

STREET LIGHTING SERVICES SERVICE PROVIDEB’S REMEDIES 

The rights and benefits conferred upon the Street n ghhng Serwces Provtder by “115 deed are In 
addition to any other rights and remedies It may have against the Technical Servnces Prowder 
Including wnhout preludlce to the generahty of the ioregolng any remedies m negligence 

INSPECTION OF DESIGN DATA 

The Technlcal Sennces Prowder’s habllmes under this deed Will not be In any way reduced or 
extmguxshed by reason of any Inspection or approval of the Preject Data or attendance at s1te 
meetings or other enqunry or Inspection whlch the Street Lightlng Semces Provtder may make or 
procure to be made for Its benefit or on Its behalf 

SUB-CONTRACTORS 

Followmg a written request from the Cannon] the Technxcal Sen/ices Prowder WI" (unless It has 
already done so) procure that Its sub-contractors execute a deed of collateral warranty In a form 
reasonably satisfactory to the Councnl In favour of any person In whose favour the Technlcal 
Servmes Agreement obllges the Technical Semlces PrOVIder to give or procure the glvmg of such a 
warranty 

APPLICABLE LAW AND JURISDICTION 

ThlS Deed Will be construed In accordance With English law and be In all respects subject to the 
excluswe junsdlcflon of the English courts. 

THIHD'PARTY RIGHTS 

This Deed IS enforceable by the orxglnal parties to It and by their successors In mile and perrmtted 
assxgnees Any rights of any person to enforce the terms of this deed pursuant to the Contracts 
(Flights of Thlrd Parties) Act 1999 are excluded 

IN WITNESS of which this document [5 executed as a Deed and Is delivered on the date first before written

51



EXECUTED AS A DEED by the Technical Services Provider acting by a Director 
and its Secretary/two Directors: 

Director 

Director/Secretary 

The Common Seal of 
Trafford Borough Council 
was hereunto affixed in the presence of: 

Signature of duly authorised officer 

Full name (Block Capitals) 

Position/title 

EXECUTED AS A DEED by the Street Lighting Sen/ices Provider acting by a Director 
and its Secretary/two Directors: 

Director 

Director/Secretary
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