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SCHEDULE 3
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METHOD STATEMENTS
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METHOD STATEMENTS

PART 5§ — GENERAL METHOD STATEMENTS
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SCHEDULE 5
SPECIAL CONDITIONS — ENVIRONMENTAL SERVICES

Part 1 - Definitions

1

11

Defimtions

In these Environmental Services Special Conditions, words and expressions shall have the
meaning given in Schedule 1 of this Agreement or in the Enwvironmental Services
Speciiication




2

2.1

2.2

Part 2 - Mohilisation

Mobilisation

Subject to paragraph 2.3, the Service Provider shall notify to the Council, in writing, not later
than seven (7) Business Days prlor to the Service Commencement Date (or such later date
as specified in the Mabilisation Plan) that all of the following have been effecied:

()

(b)

(©

(d)

(e

all statutory notifications have been made and Necessary Consents obtained, o the
exient required by law, to enable the Service Provider to commence or procure the
commencement of the Environmentzal Services;

the Service Provider has demonstrated 1o ihe Gouncil's reasonable satisfaction that
its Contact Centre is fully integrated with the CRM System;

the Contact Cenire which the Service Provider is required to operate and maintain
and the Management Information System are operational and capable of performing
the functions required of them pursuant to the Environmental Services Specification
(to the extent necessary for the Service Provider to properly commence performance
of the Environmental Services);

there are sufficient vehicles, Equipment, plant, stock, personnel, office space and
storage space including as set out in the Method Statements to permit the Service
Provider o comply with the Service Provider's obligations under this Agreement (to
the extent necessary for the Service Provider to propertly commence performance of
the Environmental Services); and

the requirements in paragraph 2.2 have been met,

Subject to paragraph 2.3, prior to the Service Commeneement Date (or such later date as
speciied in the Mobilisation Plan) the Service Provider shall have:

@

(b)

(©)

(@

(e)

®

(g)

gstablished an office within the Council Area;
provided the Council with the Assets and Equipment Register;

entered into its sub-contracts with all Key Sub-Contractors to the extent not entered
into by the Agreement Date and provided the Councli with an executed Collateral
Warranty in relation to each Key Sub-Contractor;

appointed the Key Stafi (who shall have shadowed their equivalent Council counter-
parts for a suificient period to ensure appropriate knowledge transfer} and notified the
Council of the same;

taken all steps necessary to prepare for faking possession of the Depot on the
Service Commencement Date;

made all statutory nofifications and obtained all Necessary Consenis, o the extent
required by Law, so that the Service Provider is able to commence or procure the
commencement of the Environmental Services;

ensured that all Transferring Employees have received appropriate induction training;

iy
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() established an operational Contact Centre thai 1s capable of performing the functions
set out n the Environmental Services Specification so that the Service Provider 15
properly able to commence the performance of the Environmental Services;

() appointed thuse persons who ate to be the representatives of the Service Provider on
the Partnership Board and nohfied the Council of the same, and

0 taken delivery of the Imtial Transfetring Assets and stock from the Counctl, and

(k) made arrangements to take custody of all keys, security fobs, secunty codes and
equipment to allow access io provide the Waste Collection Services, as descrnbed in
the Environmentat Services Speciiication

Notwithstanding the provisions of paragraphs 2.1 and 2.2, n relation to activittes which are
not required under the Mobilisation Plan o be completed prior to the Service Commencement
Date, the Sstvice Provider shall compleie all actions required by the Mohilisation Plan by the
daie specified in the Mohilisation Plan
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3.1

3.2

5.1

6.1

6.2

7.1

7.2

Part 3 - Waste Collection Service

Volume and Composition of Contract Waste

The Couneil shall in ne circumstances be liable to the Service Provider for any consequential,
economic or financial loss of any kind whatsoever which the Service Provider sustains in
consequence of any fallure on the Council's part to make available for Collection the volume
of waste anticipated by the Service Provider or in any failure by the Service Provider to
generate its anticipated level of remuneration under this Agreement.

The Council gives no warranty or underiaking as io the volume or composition of Contract
Waste, and nor shall the Council be liable to the Service Provider in respect of any Hazardous
or other materials contained in Contract Waste.

Re-sale of material

The Service Pravider shall ensure that no ‘Personnel’ or any person connscted with the
Service removes material from the Contract Waste for the purpose of resale or their own use.

Ownership and risk in relation to Contract Waste:

As between the Setvice Provider and the Council, all Contract Waste collected by the Service
Provider shall thereupon become and be deemed to be acquired by and in the ownership and
at the risk of the Service Provider who shall take full responsibility for it and shall handle and
dispose of such Contract Waste in accordance with the terms of this Agreement.

Households

The Service Provider shall during the Setvice Period collect Confract Waste from all
Households and Seivice Users, and accept Contract Waste otherwise made available to it, in
each case pursuant to this Agreement, which for the avoidance of doubt shall include any
Contract Waste in, &t or on the Environmenial Depot at the Service Commencement Date.

The Service Provider shall provide the Household Waste Collection Services in relation to all
Households regardless of any change in the number of Households during the Service
Period, and the Change Contral Procedure shall not apply to any such changes,

Regulations and Duty of Care

The Service Provider shall provide the Waste Callection Services in a manner which enables
the Gouncil to comply with the requirements of:

(& the Waste (England and Walss) Regulations 2011;
(b} the Waste (England and Wales){Amendment) Regulations 2012;
() section 34 of the Environmental Protection Act 1990; and

(d) section 45 of the Environmental Protection Act 1990.

In providing the Environmental Services, the Service Provider shall comply with the
Environmental Protection Act 1880 and the Environmental Protection (Duty of Care)
Regulafions 1991.
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Commetcial Waste Collection Service

The Service Provider shall

(@)

(®)

()

(d)

(&)

{0
(9
(n)

(1}

0

(K

0

(m)

provide the Commercial Waste Collection Service in accordance with any instruciions
the Council gives mn relation to

0 the mimmum fee which Commercial Waste Cusomters may be charged (but
only where necessary fo ensure that the Council's waste disposal cosls are
covered by the charges); and

(n any matier where the Councll considers the Instructions are necessary
because the Service Provider 1s 1n breach of Its obligations or 15 behaving in a
manner which may bring the Commercial Waste Busmess inio disrepute,

be responstble for arranging (at its own cost) for disposal of Recyclable Matenals
derved from Commercial Wasts,

only provide the Commercial Waste Collection Services to Commercial Waste
Customets approved by the Counail;

provide the Commercial Waste Collection Service to Commetcial Waste Customers
only on terms which are the same or substantially the same as the standard terms
and condrtions approved in writing by the Council from time {o fime;

take 2ll necessary steps to ensure that in providing the Commercial Waste Collection
Service the Service Provider enables the Council to meet all of its obligations under
each contract with a Commercial Waste Customer;

comply with invoicing and accounting procedures as required by the Gounelil;
not offer credit to customers without the prior wniten consent of the Council,

maintain sufficient stocks, vehicles and Equipment to meet all demand from
Commercial Waste Customers;

pay all third party suppliers promptly In accordance with the terms of supply agreed
with them and not enter info any arrangement or agreement to factor, charge or
otherwise deal with ihe debts of the Commercial Waste Business without the prior
written consent of the Counecil;

not license any other person io operate the Commercial Waste Business,

without delay, inform the Council of any mprovement or modification to the
Commercral Waste Business or business opportunity which comes o Its attention,

prompily give the Council any information that the Service Provider may obtain in
relation to potental sales inside or outside the Council Area or any matter of which 1t
Is aware that could affect sales favourably or unfavourably inside or outside the
Counci} Area,

supply the Gouncil with such information relating to the Commercial Waste Business
in such form and af such times as the Council may from tme fo tme reasonably
require;




5.1

10

10.1

11

111

i1.2

11.3°

12

121

(n) introduce any improvements or modifications into the Commercial Wasie Business
when requested by the Council;

(o) aftach any notices that the Council requires 1o stationery, products and packaging;

{p) use only stgns and packaging in connection with the Commercial Waste Business as
have been approved by the Council;

(@ give such notices in such places as required by law and as the Council may require to
the effect that the Service Frovider is operating the Commercial Waste Business
under licence from the Council; and

(1) not solicit or aitempt to solicit or entice any Commercial Waste Customer away from
the Commercial Waste Business to a business of the Service Provider or an Affiliate
of the Service Provider or otherwise prior to the date which Is six (6) months folfowing
the end of the Service Period.

Accounting Record

The Service Provider shail;

{a) maintain records of all sales and recelpts and submit to the Council a statement of
them as part of each Monthly Report. Sueh records and statement shall be in the
form approved by the Councif;

(b keep and mainiain at the Premises complete and accurate accounts and records
relating to the Commercial Waste Business in a form approved by the Council. If
required by the Council, the Service Provider shall have them audited by qualified
auditors nominated by the Council;

(&) supply to the Council copies of all YAT returns and any other financial and fiscal
information relating to the Commersial Waste Business which the Council may
reasonably reguest.

Marketing

In premoting and advertising the Commercial Waste Business the Service Provider shall only
use marketing material which has been approved in writing by the Council in advance (the
Couneil's approval not to be unreasonably withheld).

Telephones

In the course of the Commercial Wasie Business, the Service Provider shall use only
telephone numbers specified by the Council (Telephone Numbers) and shall not use the
Telephene Numbers for any purpose other than the Commercial Waste Business.

The Service Provider shall immediately discontinue use of the Telephone Numbers on
termination or expiry of this agreement. -

The Service Provider shall use the Telephone Numbers and no others in marketing,
advertising and promotional material relating to the Commercial Wasie Business.

Rights in relation to the Commercial Waste Business

The Service Provider shall;
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)] not take any steps to (or purport to) sell, transfer or otherwise dispose of part or all of
the Commercial Waste Business to a third pariy, and

fs)] fake all steps necessary to ensure that the Council's rights as owner of the
Commercial Waste Business are secured agamst any lien, encumbrance or other
possible claims by third parties, and ensure that the Councif's interests and nights are
protected

13 Step-In

131  Without prejudice to the Council's nghis under Clause 38 (Council Step-In) and any other
provisions of this Agreement, the Council may, If it considers that a breach by the Service
Provider of 1ts obligations in relation to the Cormmercial Waste Collection Service has resulted
in, or may result In, & material Issue in the standard of service received by Commercial Waste
Cusiomers generally, which the Service Provider has not remedied having been required to
do so in accordance with the Corrective Action Procedure, the Council may give the Service
Provider instructions in accordance with paragraph 13 2

182  Where paragraph 13.1 applies, the Courncil may give the Service Provider such instructions
as It sees fit in relation o the operation of the Commercial Waste Collection Seivice and the
running of the Commercial Waste Business, including requinng a change in the management
of the Commerclal Waste Business and the Service Provider shall comply with such
instructions, and give the Council all reasonable assistance w relafion io any action the
Council (or iis nominee) takes itself.

14 Annual Residual Waste Tonnage Level

141 The Service Provider shall as reasonably requested by the Council during each Agreement
Year, reflecting the requirements of the GMWDA, notify the Council of the total tonnage of
Contract Waste and fonnage of each of the waste types listed 1n paragraph 14 2 whieh it
expects to collect n the following Agreement Year (and for future Agreement Years), and
shall meet all reporting deadlines and infarmation requirements imposed by the GMWDA

14.2  Inrespect of each Agreement Year, the tonnage will be set by the GMWDA using the most up
fo date figures provided by the Counci at the rejevant tme, and the tonnage of Residual
Waste reflecting these figures shall be the Annual Residual Waste Tonnage Level for the
purposes of this Agreement Data will be provided fo the GMWDA by reference o the
following waste types

(2) Residual Waste;
(b) Bro Waste;
(© Co-mingled Recyclable Matenals,
(d) Pulpables, and
(® Commercral Waste
14.3  In respect of the Agrsement Year commencing on the Service Commencement Date, the

Annual Residual Waste Tonnage Level shall be as specified n Appendix 1 fo these
Environmental Services Special Conditions
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i14.4

14.5

15

151

At the same tfime as submitling the tonnage data, the Service Provider shall provide the

Council with its proposed methodology for achieving the tonnages and rates of Recycling and
Composting.

No later than fwelve manths prior to the start of each Agreement Year, the Sewvice Provider
shall notify the Counclf of any proposed changes to the Environmental Services (without
prejudice to the Change Control Procedure) that will impact on waste tonnages.

Service Provider Termination Events

For the purposes of Clause 46.1.22 of this Agreement each of the following shall constitute a
Setvice Provider Termination Event (each being & Cominercial Waste Termination Event):

(23 if the perceniage of Coniract Waste sent for disposal as Residual Waste is greater
than or less than Annual Residual Waste Tonnage Level:

(i) by more than ten per-cent in any two (2) Agreement Years in any rolling
period of three (3) Agreement Years following the Service Commencemeant
Date; or

(i) by more than fifteen per-cent in any one Agreement Year following the

Setvice Commencement Date;

(b) if the tonhage of Contract Waste sent for Recyeling and Composting in each Coniract
Yearis less than the Target Service Level specified inn KPI 2:

)] by more than ten percent in any two (2) Agreement Years in any rolling
period of three {3) Agreement Years following the Service Commencement
Date; or

(i by more than fifteen per-cent in any one Agreement Year following the

Service Commencement Date;

(o)} a material failure by the Service Provider to comply with the requirements of
paragraph 7 of these Environmental Services Special Conditions in relation to the
Household Waste Collection Service;

(d) a material breach by the Service Provider of its obligations which materially and
adversely affects the performance of the Commercial Waste Collection Service
andfor the Commercial Waste Business, including but not limited to a material failure
to comply with the requirements of paragraph 7 of these Environmental Services
Special Conditions in relation io the Commercial Waste Collection Service.
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Pari 4 Enforcement Regime

16

16.1

Fixed Penaliy Notices

The Service Provider shall provide assistance to the Council's enforcement service in dealing
with a range of énvironmental issues (including but not limited to; dog fouling, littering, fly-
tipping, etc.). This shall invalve but not limited to educating and raising the awareness of
residents and businesses to promote a shared responsibility for the environment and a
respect for local neighbourhoods. This approach replaces a more traditional approach that
relied almost entirely on the use of fixed penalty notices or other enforcement methods, The
Service Provide shall not be required to enforce environmental regulations, but instead they
will positively engage and chailenge anfi-social behaviour when they see it as they go about
their day to day duties and encourage citizens to be responsible.
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Part5 Business Confinuity Planning

17 Business Continuity Plan

171  The Service Provider shall keep the Business Continuity Plan up to date in accordance with
Clause 17 of the Agreement so as to ensure that it corresponds and responds to
developments andfor changes i nsks and circumstances, ncluding, hut not bmited to, the
following.

(@ Exceptionally Inclement Weather (including heavy snow, flooding and high winds),

& e @ 09

e @

(B) theloss of access io premises and Delivery Sttes, and

() failure of technologtes including Collection Vehicles and Equipment.

172  Weather conditions shall nof relieve the Service Provider from its obligations to provide the
Environmental Services

®

17.3  In the event of an Emergency or Excsptionally Inclement Weather in the whole or part of the
Council Area or where the event directly impacts on ali reasonable rouies to the Delvery
Sites, the Service Provider may, after advising the Council of the decision, suspend the
Services, ar any pari thereof, for a day or patt of a day, then

(&) the Service Provider must continue fo make Waste Colleciions where 1t 1s safe to do
s0;

e e eaea®»h oo oo @

(B) the Service Provider shall immediately notfy the Council of Collectons being
suspended and provide a list of any areas where Collections will still be attempted,
and

() in relation only to Exceptionally Inclement Weather this shall be treated as an
Excusing Cause, subject to the terms of the Agreement,

174  On resurning the periormance of the Services following Exceptionally Inclement Weather or
an Emergency in the whole or part of the Council Area the Service Provider shall be required
to cany out the Colleciion of all Contract Wasie that accumulaied dunng the penod of the
suspension as scon as reasonably prachicable, provided that

(a) such rechfication of Missed Collections dunng the suspensicn must not result in
fuither Missed Collechons, except where pnor wniten approval 15 given by the
Council,

(B) the Service Provider must ublise all Collechon teams on Saturdays uniil all affected
Households have been serviced and the Gollection schedule is reinstated; and

(6) no additional payments shall be made fo the Service Provider in respect of any
addihenal expenses that may be incurred in carrying out the Collection of Waste as a
result of Services being suspended

@
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Appendix 1: Annual Residual Waste Tonnage Level

The Annual Residual Waste Tonnage Level for the Agreement Year commencing on the Service
Commencement Date is 25,500 tonnes
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SCHEDULE 6
SPECIAL CONDITIONS — HIGHWAYS SERVICES
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SPECIAL CONDITIONS — HIGHWAYS SERVICES

Part 1 - Definitions

1

11

Befirutions

In these Highways Services Special Conditions, words and expressions shall have the
meanmng given 1 Schedule 1 of this Agreement or in the Highways Services Specification
unless defined below, or as the context otherwise requires:

1995 Order means the Local Authonties (Contracting Cut of Highway Functions) Order 1999
2008 Order means the Confracting Out (Highway Functions) Order 2008

Accrual and De-Accrual Process means the procedure set out In part 5 of the Highways
Services Special Condiions

Accrued means a proposed Accrual Highway Networlk Part which has become the
responsibility of the Service Provider pursuant fo this Agreement by reason of a Change in
accordance with the Change Control Procedure or the applicafion of the provisions of Accrual
and De-Accrual Process and Acerual and Acerue shall be construed accordingly

Additional Works means any Mew Build Works and Third Party Works

affected or affeciing shall be regarded as including the meaning given io affected In
section 105(4) of NRSWA

Apparatus Licence shall have the meaning given in paragraph 15 3 (Terms of the Apparatus
Licence)

Attachment(s) means all or any Council Attachmenis and/or Third Party Attachments

Autholised Functions means the statutory funclions set out in Annex2 (Authonsed
Highways Functions and Services)

Bridge means any structure designed and used for pedestnans and/or vehicular passage
over across or around any Highway Network Part

Change in Highway Standards means any change in the Highway Standards whether by
way of amendment, replacement, withdrawal, revocation or the publication of addifional
Highway Standards

Completion means confrmation of the finalisation of the relevant Capital Works (Highways)
or Milestone on the issue of a Comphance Cetificate

Completion Date(s) means the date on which Completion occurs

Compiiant means the relevant Complance Crterla have been met in relatich to an
installation of replacement or other works carred out by the Service Provider

Compliance Certificale means a ceriificate 1ssued by the Service Provider pursuant to
paragraph 25 8 (Certificate of Compliance)




Compliance Criteria means that the refevant item meeis those requirements of the
Highways Services Speeification and Highways Setvices Special Conditions, which are to be
met by the Setvice Provider in order to obiain a Compliance Ceriificate

Council Attachment(s) means any Council owned sireet or traffic signs or sign plate or
notices or other equipment and items of Apparatus auihorised by the Council to be attached
to other items (including Apparatus) including (but not limited to):

(a) any sirest or traffic sign;

{s)] dog fouling notices;

{c) litter prevention notlees;

(d) notices required pursuant to Law;

(e) informaticn-notices;

® any environmental monitoring equipment;
(3)] alcohol prohibition and other by-law signs;
B privilege ditection signs;

)] general and local political signage; and

)] Council advertising;

and, for the aveidance of doubt, Including Existing Attachmenis

Council Work End Pate shall have the meaning given in paragraph 36.1(b)()) (Notice by
Council)

Council Work Siart Date shall have the meaning given in paragraph 36.1(h)(ii} (Notice by
Counclil)

Data Sei(s} means the minimum data set to be included in the Management Information

System, jull details of which are set out paragraph 3.2 of the Highways Services Specification

De-Accrued means, when applied to any item of Highway Network Part, a Highway Network
Part which is no longer the responsibility of the Service Provider pursuant to this Agreement
by reason of a Change pursuant to the Change Control Procedure or the application of ihe
Accrual and De-Accrual Process, and the term De-Accrual shall be construed accordingly

Befect means any defect in any Highway Netwark Part, or anything installed on, adjoining to
or under any part of the Highway Network which is =itributable io:

(a) defective design;

(b} defective workmanship or defective materials plant or machinery used in the
performance of the Capital Works (Highways) having regard to Good Indusiry
Practice and io appropriate British or European Union standards and codes of
practice current at the date of the performance of the Capital Works (Highways);
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(e} the use of matenals in the construetion of any Highway Nefworlk Part which {whether
or not defechive in themselves) prove to be defective in the use to which they are put
n the construction of the Highway Network Part,

(d) defective installation of anything on or to any Highway Network Part,

(& defective preparaiion of the area of the Highway Network on which any Capital Works
(Highways) are performed

Defects Liability Period means in relation to any Capital Works (Highways), the period
commencing on the Completion of the Capital Works (Highways) and ending twelve (12)
months following the Completion of the Capital Works (Highways) unless otherwise specified
by the Councll (acting reasonably) in any draft Capital Programme (Highways)

Delegated Obligations means the cbligations owed by third parttes under the Third Party
Undertakings other than the Retamned Obligations

Delegated Righis means the obligations owed to the Council by third parhies under the Third
Party Undertakings

Department means the Depariment for Transport and any predecessor or successor
department with responsibility for fransport 1ssues

Design Consultative Services means providing support to any other service provider who 15
providing a design service to the Counail. Such support shall include, but not be imited to-

(a) the provision of any information in respect of the Highways Network which forms part
of the Dafa Seis;

(b) access to the Highway Network where reasonably requested, and
() objective review of and comment on any proposed desian,
provided that the Service Provider shall not be required to incur any matenal expenditure

Design Data means all calculations, designs, design or construchon information, standards,
specifications, plans, drawings, graphs, sketches, models and other materals, including all
eye readable or computer or other machine readable data, used, prepared or to be prepared
by, or on behalf of, the Service Provider {(and/or any Service Provider Related Party) or the
Council relating to the Highways Setvices, or to any Change or the operaiion, maintenance or
improvement of the Highway Neiwork

Design Manual for Roads and Bridges or DMAB means the Design Manual for Roads and
Bridges, published by The Stationery Office

Design Quality Plan means a qualtly plan fo be prepared by the Service Provider prior to the
Service Commencement Date

Diversionary Works means works involving the diversion, change m level, protection or
removal of Apparatus or other works n refation fo Apparatus which are necessary to faciliiate
the execution of the Highways Seivices

Excusing Cause shall mean any of the followmng evenis

(8) a study or inal referred to in paragraph 7 2 {(Access for Councl),




(b} a Special Event Closure as set out in paragraph 9 (Special Event Closures);

(c) where the Service Provider requires access to land off the highway which is outside
the control of the Council for the performance of the Highways Services and the
Service Provider has complied with its obligations under paragraph 14.1 (Service
Provider to Secure Access) and paragraph 14.2 (Nofification) provided that the
Excusing Cause shall only be for the pericd set out in paragraph 14.4 (Failure to
Secure Access);

() where a Necessary Consent to fix Apparatus to a structure is not obtained and the
Service Provider has complied with its obligations under paragraph 18.1 (Necessary
Consents for fixing Apparaius) and paragraph 18.2 (Process io be followed where
consent not obtained) provided that the Excusing Cause shall only be far the period
specifled in paragraph 14.4 (Failure to Secure Access);

(e) the acts (or presence}. of gypsies and travellers-on-the-Highway Network, save to-the
extent arising (or persisting) by reason of the Service Provider's failure o take such
steps in relation to the gypsies or travellers as are required by paragraph 19.6
(Gypsies and Travellers);

{f) refusal by or delay in the Council exercising its discretion to exercise a statutory
power when requested by the Service Provider pursuant to paragraph 30 (Exercise of
Statutory Powers by the Council);

@ the carrying out or management of works by the Council pursuant to paragraph 36
{Highways Works Authority) which prevents the Service Provider from carrying out
any part of the Highways Setvices

Exisiing Apparatus means Apparatus which:

(a) exists and which has been insialled and commissioned as at the Service
Gommencement Date; and

(b) is owned and maintained by the Council or #s sub-contractors at the Service
Commencement Date

Final Surveys means the Highway Network Survey and the Management information System
Survey to be carried out eighteen (18) months prior to the Expiry Date

Grampian Planning Condition means a restriction placed on a development permitied
under Section 72 of the TCPA 1990 such that the development may not take place until

certain works on [and under the control of a person other than the developer or applicant have
taken place

Guidanee means any applicable guidance or dirsction with which the Service Provider is
bound to comply including any Codes of Practice and including the Highway Standards and
the Relevant Lighting Standards

HA 1980 means the Highway Act 1980

Highways Authority means the Highway Authority and or Lighiing Authority responsible for
the functions under the HA 1980

Highway Network means:;
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()] roads,

=) highway structures (ncludmg Structures, Bndges and Tunnels, subways and
underpasses},

fe) amenittes (Including grassed areas, landscape areas, hedges, trees, shrubs,
embankments, cuttings, lay bys within the highway boundary),

(d) walking and cycling route section lengths (including fooipaihs and cycle tracks),
(e} Apparatus; and
)] communications installations

wiihin the Council Area as varied or amended from fime to fime in accordance with this
Agreement

Highway Network Part means any patt of the Highway Network and Highway Network
Parts shall be construed accordingly

Highway Network Survey shall have the meaning given in paragraph 40 1(a) (Final Surveys)

Highways Equipment means all Equipment used exclustvely for the purposes of providing
the Highways Services

Highway Standards means all standards, specificatons and codes of practice 1ssued by the
Secretary of State for Transport and/or the Department from time to tme In respect of the
design, construction, operafion or mamntenance of highways, including without imitation the
following

(a) the Design Manual for Roads and Bridges including all Depariment Technical Advice
Notes and Technteal Design Notes;

{b) the Specificaiion for Highway Works,

(c) Trunk Roads Maintenance Manual,

(d) the Notes for Gudance to the Trunk Roads Maintenance Manual,
{e) Highway Construstion Details,

@ Roads Circulars 1ssued by the Depariment,

(g} the Traffic Signs Manual (to the extent applicable);

(h) Dellvering Best Value in Highway Maintenance - Code of Prachce for Maintenance
Management,

] Transport n the Urban Environment,
)] Well Lit Highways. Code of Practice for Highway Lighting Managemeni,
(3] Management of Highway Structures A Code of Practice; and

)] the Manual of Contract Documents for Highways Works,




(m) the suite of documents produced by the Highways Maintenance Efficiency
Programme (HMEP)

save 1o the extent that the same are inconsistent with the Highways Services Specification in
which case the Highways Services Specification shall take precedence

Highway Works Autherity or HWA means the Council when undertaking works in any of the
following capacities:

(a) as a Mighway Authority;

(b) as a Sireet Authority;

(c) as a Bridge Authority;

(d) as a Traffic Authotity; or

(&) an authority under the 1980 Act

HWA Works Response shall have the meaning given in paragraph 36.2 (Response to HWA
Works Notice)

Incident means an occurrence necessitating iraffic control measures either by the Service
Provider or ithe police or aifecting or potentially affeciing safety, the environment or the
structural integrity of the Highway Network

Independent Certifier means the cedifier as may be appointed by the Service Provider and
the Authority for the time being in respect of Capital Werks (Highways).

Inspections means those inspections detailed in part 8 of the Highways Services
Specification

Judicial Review means any application for judicial review (including any application for
permission) made under Part 8 or Part 54 of the Civil' Procedure Rules 1998 seeking review
of any determination, decision, order or omission of the Council or any application for a
declaration (not made pursuant to Part 8) which concerns the legality of any determination,
decision, order or omission of the Councll, or any statutory challenge, action or appeal which
proceeds on similar principles fo judicial review

Land Rights means any right over or in respect of or otherwise relating in any way to land,
whether fempotary, revocable, legal, equitable or otherwise of whatever nature

Lump Sum Payment mear[s the payment of any amounts due to the Service Provider from
the Couneil under paragraph 21 (Capital Works (Highways)) in one payment due following the
issue of a Compliance Cerificaie of the relevant Capital Works (Highways)

Management Information System Survey shall have the meaning given in
paragraph 40.1(b) (Final Surveys)

Major Highway Works means both major highway works as defined in Section 86(3) of
NRSWA and major bridge works as defined in Section 88 (2) of NRSWA

Manual of Coniract Decuments for Highway Works means the manual for contract
documents for highway works published by The Stationery Office
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Milestone Completion Date means those Completlon Dates specified in the relevant
Propasal relating to any Capital Works (Highways) developed in accordance with the terms
set out in paragraph 21 5

Milestone Payment(s) means the payment of any amounts due to the Service Provider from
the Gouncil under paragraph 21 (Capital Works (Highways)} in a sernies of payments by
reference to the Milestone Payment Schedule due on the 1ssue of a Compliance Cerficate in
respect of each Milesione

Milestone Payment Schedule means the schedule setting out the details of the Milestones
and the payiments due on Completion of each Milestone as identified m the relevant Proposal
approved and agreed In accordance with paragraph 22 between the parties

Milestone(s) means one or more milestones denoling Completion of a section of the Capital
Works (Highways) In respect of a Highway Networlk Part

New Apparatus means the Apparatus but excluding the Existing Apparatus

New Build Works means works carred out or procured to be carned out by the Counell in iis
capactly as a Highway Authonty

Outstanding Works shall have the meaning given in paragraph 40.5 {Rectification Works)
Owner means as defined in Section 45(8) of the Public Health Act 1951

Proposal means a proposal submitted by the Service Provider pursuant to paragraph 21 5 1n
relation io the carrying out of Capiial Works (Highways)

Protester or Trespasser means any person engaged In protest action or who wilfully
obstructs the Service Provider from providing any part of the Highways Services

Provider Direct Agreement means the direct agreement to be entered into between the
Service Provider, the Council and an incoming Technical Services Provider in respect of the
duty of care owed by the Technical Services Provider substantially in the form set out at
Annex 4

Quality Documentation means ithe qualty manuals, qualty plans, qualty procedures,
inspection and test plans, work instructions or like documentation, as appropnate, which

describe and define 2 Quality Management Systemn

Quality Management System means the organisational structure, procedures, processes
and resources for determining and implementing quality pelicy

Quality Manager means such person appointed pursuani fo paragraph 375 (Quality
Manager)

Guality Plans means,
& the Design Qualiy Plan, and
(b) the Service Quality Plan, and

(©) other qualty plans required pursuant to paragraph 37 (Qualfy Management and
Safety), or one or more of them, as the context may require




Quarter means a period of three calendar months beginning on 1 February, 1 May, 1 August
and 1 Noverrber

Regulations means regulations issued pursuant to Part Il of NRSWA
Relevant Action means any of the following actions of the Gouncil:
(a)‘ the Council (in its capacity as Highways Authority under the HA 1880);
{i) entering into a Section 38 Agreement
(i) entering into a Section 278 Agreeriient

(b} the Coungil (in its capacily as Planning Authority under the TCPA 1990):

()] entering into a Section 106 Agreement
{ii) imposing a Grampian Planning Condition
(c) any other requirements or actions of the Council taken within its statutory powers

Hetained Obligations means:

(a) any obligations of the Council under the Third Party Underiakings which are listed as
being expressly excluded frorm being transferred or novated or from becoming the
responsibility of the Service Provider; and

(B any obligation under the Third Party Undertakings or any other agreemnent
undertaking or commitment between the Council and any Third Parly, to acquire or
not acquire, any estaie or interest in land, or to pay compensation far the acquisition
of such land

Refained Rights means the rights and powers of the Council under the Third Party
Underiakings which:

(a) are not Delegated Rights; or

(B) are listed as being expressly excluded from being transferred or novated to, or from
becoming the responsibility of, the Service Provider; or

(©) confer any right to acquire land or an estate or interest in land
Retention Fund Account shall have the meaning given in paragraph 40.1(c) (Final Surveys)

Road Closure Schedule means the schedule for the first Agreement Year to be provided by
the Council prior to the Service Commencement Date and the schedule for each subsequent
Agreement Year agreed in accordance with the Review Procedure and as may be revised in
accordance with paragraph 27.2 (Revision of Road Claosure Schedule)

Road Section Length means the individual lengths of the Highway Network between
consecutive nodes as identified in the Highway Network Model

Sample Inspections has the meaning given in the Code of Practice entitled "Code of
Practice for Inspactions”
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Schedule of Rates means a pricing mechamsmn agreed between the Parties in respect of the
delivery of the Highways Services which individually prices items of works. Such tems shall
then be used to "work up” a proposal to deliver the required works on the relevant scheme
and to calculate the cost of such works, using any appropnate industry guidance or standards
available at the fime

Section 38 Agreement means a contract beiween a developer and the Council under which
the Council agrees, pursuant to Section 38 of the HA 1980, to adopt highways which are
maintainable at public expense

Section 106 Agreement means a confract between a developer and the Gouncil which,
pursuant o Section 106 of the Town and Country Planning Act 1890, restricts ot regulates the
development of land

Section 278 Agreement means a coniract between a developer and the Council under which
the Council agrees, pursuant to Section 278 of the HA 1280, to the execufion of highways
works

Service Quality Plan means quality plan to be prepared by the Service Provider prior to the
Service Commencement Date (or such later date idenfified in the Mobilisation Plan)

Small HWA Works means those works undertaken by the Council acting in its capacaity as
Highway Works Authonty that do not constitute either Major HWA Works or Standard HWA
Works or Street Cleansing and have a planned duration which doss not exceed three days

Snagging liems means minor defecis, deficiencies or ormissions which do not prevent or
affect proper and normal use of the affected Highway Network Part

Snagging List means a list of Snagging tems provided by the Independent Certifier ot the
Setvice Provider or ihe Council as the case may be

Special Event means the legitimate public use of the Highway Network for the purposes of
evenis, feshvals, farrs, sports, demonstrations or other legitmate uses of the highway or cther

simtlar events

Special Event Closure shall have the meaning given in paragraph 9 2 (Agreement of Special
Events)

Specification for Highway Works or SHW means the Specification for Highway Works,
published by The Stationery Office as Volume 1 of the Manual of Coniract Documents for
Highway Works

Specified Period shall have the meaning given m paragraph 40 4(b) (Resulis of Final
Surveys)

Statutory Undertaker means an undertaker for the purposes of Part Il of NRSWA as defined
in sechon 48(4) of that Act

Street Authonty shall have the meaning given in section 49(1) of NRSWA
Street Works Licences shzall have the meaning given n section 50(1) of NRSWA

Street Works Register means the register refetred to in section 53(1) of NRSWA




Structure means any (temporary or permanent) structure forming part of the Highway
Network and includes any:

{a) Bridge, Tunnel or culvert having an individual span of three {3) metres or mare or {in
respect of a multi-span structure) a cumulative span of five (5) metres or more;

{b) Bridge, Tunnel or culvert (other than of corrugated metal) having a span of one point
eight (1.8) metres or more and where the cover o the road surface is less than one
(1) metre;

() corrugated metal bridge or culveri having a span of point nine (0..;3) melres or more
(irrespective of cover to the road surface);

(d) pedestirian, equestrian or cycle subway (irrespective of span and cover to the road
surface);

(e) retaining wall, including without limitation reinforced earth, anchored earth and
cribwall sysiems with slope between 70° and 90° to the horizontal, whete the level of
the fill at the back of the wall is greater than one peint five (1.5) metres above the
finished ground level in front of the wall;

H snvironmental barrier;

@ sign/signal gantry or high mast for lighting, television cameras and catenary lighiing
systems; and

(h) drainage tanks or lagoon walls or pumping stations
TCPA 1920 means the Town and Countiry Planning Act 1980

Third Party Attachmenis means aftachments owned by a third party who has been
authorised by the Council to affix to Apparatus, including (but not limited ic):

(a) political signage;

(b) fire hydrant signs;

(o) bus stop signs and fimetables;

(d) any special event signage or advance direction signage;

(® direction signage (including AA/RAC signs);

) neighbourhood watch signs; and

{g) blind persons referencing point,

provided that Third Parly Attachments shall not include any electronic or elecirical
connections except those which constitute Third Parly Aftachments as at the Service

Commencement Date

Third Party Underiakings means any undertakings, ietiers, deeds and agreements nofified
by the Council to the Service Provider from time fo fime

10
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Third Party Works means any works cartied out by a Third Party which involves
development as defined under section 55 of Town and Country Planning Act 1990

Tratiic Data means the information relating to traffic in the relsvant reports as required under
the Highways Services Specification and any information relating to traffic obtained by the
Couneil by direct interrogation of any measunng equipment

Tunnel means any siructure designed and used io provide pedestrian andfor vehicular
access under, around or through any Highway Network Part

Value for Money (Vfl) means n accordance with the principles set out at paragraph 40 3 of
Annex 3, the Proposal In respect of the Capitai Works (Highways} where assessed agamnst
the Open Market would offer the most economically advantageous tender for the delivery of
the Capital Works (Highways),

Works for Road Purposes has the meaning given in section 86{2) of NASWA
Work Site means any area of the Highway Nefwork upon which the Service Provider {or a

Sub-Contractor) 1s carrying out works, only duning the tme when such works are being carned
out

11




2.1

2.2

Part 2 - Mobilisation

Mobilisatien

Subject to paragraph 2.3, the Service Provider shall notify to the Council, in writing, not later
than seven (7) Business Days prior to the Service Commencement Date (or such later date
as specified in the Mobilization Plan) that all of the following have been effected:

(a)

(b)

(c)

(d)

all statuiory nofifications have been made and Necessary Consents obtained, to the
extent required by Law, o enable the Service Provider to commence or procure the
commencement of the Highways Services (including without Imitation notifying the
emergency services of contact details, including a tweniy four (24) hour telephane
link, for use in the event of an Emergency relating to the Highway Network);

the Contact Gentre which the Service Provider is required to operate and maintain as
part of the Customer Relations Management and the Management Information
System are operational and capable of performing the functions required of them
pursuant to the Highways Services Specification (to the extent necessary for the
Service Provider to properly comimence petformance of the Highways Services);

there are sufficient vehicles, stock, personnel, office space and storage space
including as set out in the Method Statements to permit the Service Provider fo
comply with the Service Provider's cbligations under this Agreement (io the extent
necessary for the Service Provider to properly commence performance of the
Highways Services); and

the requirements in paragraph 2.2 have heen met.

Subject to paragraph 2.3, prior to commencement of the Highways Services (or such later
date as specified in the Mobilisation Plan) the Service Provider shall have:

(a)
(b)

(©)

()
(f

(@
(h)

established an office within the Council Area;

entered Into its sub-contracts with all Key Sub-Contractors o the extent not entered
into by the Agreement Date;

appointed the Key Staff (who will liaise with and shadow Council counterparts until
the Service Provider is satisfied with knowledge iransfer) and notified the Council of

the same;

taken all steps necessary to prepare for {aking possession of the Highways Depot an
the Service Commencement Date; )

provided the Council with the Assets and Equipment Register;

made all siaiutory notifications and obtained all Necessary Consents, to the extent
required by Law, so that the Service Provider is able to commence or procure the
commencement of the Highways Services;

ensured that all Transferring Employees have received appropriate induction training;
an operational Contact Centre in place that is capable of performing the functions set

out in the Highways Services Specification so that the Service Provider is praperly
able io commence the performance of the Highways Services;

12
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3.3

)] appointed those persons who are to be the representatives of the Service Provider on
the Partnership Board and notified the Council of the same;

)] migrated one hundred percent (100%) of the Couneil's electronic information In
respect of the Highway Network onto the appropriate databases within the
Management Information System,

{k) set up and agreed reasonable and appropnate access nights with the Council to any
of the Council 's hard copy Information in respect of the Highway Network including
granting any assignment or renewal of any Scftware Licences,

) taken possession of any Imtial Transferring Assets from the Counell in accordance
with this Agreement, and

{my) ensure that all due dilgence has been completed and all mechanisms are n place
such that the Service Provider shall be able fo ensure that from fhe Setvices
Commencement Date the Council shall not be In breach of any of their statutory
functions under any Relevant Legisiation.

Motwithstanding the provisions of paragraphs 2 1 and 2 2, in relation to activiies which are
not required under the Mobtlisation Plan to ba completed prior fo the Service Commencement
Date, the Service Provider shall complete all actions required by the Mobilisation Pian by the
daie specified i the Mobilisation Plan

Council Obligations m respect of the Highway Network prior fo Service
Commencement Daie

Council Obligations

Dunng the period from the Agreement Date uniil the Service Commencement Date, the
Council shall carry out its obligations n respect of the Highway Network 1n accordance with
the requirements set out in the Highway Policies as at the Agreement Date,

Access to Records

For the purposes of this paragraph 3 the Service Provider shall have access to the Council's
records for the penod from the Agreement Date until the Service Commencement Date or
such other penod as mutually agreed between the Parties, acting reasonably, in relation to all
Reactive Maintenance and Capital Works (Highways) as may reasonably be requested

Provision of Information
The parites agree that

(a) upon any request by the Council, the Service Provider shall provide to the Council
hard copies of all or any part of the information contained i the Management
Information System The cost and expense of providing such coples to ihe Counci
shall be borne by the Council save in circumstances where the Council 1s unable to
access coples of the Management Information System on-lne by reason of any fault
or problem relating to the Service Provider's information technology systems or the
Management Informaton System does not comply with the requrements of this
Agreement, 1n which case all of the cost and expense of providing such copies shall
be borne by the Service Provider, and

13




(o)} the Council shall, from fime fo time and at the reasonable request of the Service

Provider, provide any necessary information required fo update the Management
Information System.
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Part 3 - Business Coniinuity Planning

4

Business Continuity Plan

The Service Provider shall keep the Business Coentinwty Plan up to date in accordance with
Clause 17 of the Agreement so as io ensure that it corresponds and responds fo
developments and/or changes in nsks and circumstances In relation to the Highways
Services

15




Part 4 - Annual Programme

5

8.1

5.2

5.3

Annual Programmes

Good Indusiry Practice

The Service Provider shall:

(a) prepare and develop each Annual Programme in accordance with Good Industry Practice
and in order to meet the relevant requirements of the Highways Services Specification and
include the matters identified in paragraph 5.2 and annex 1 fo these Highways Services

Special Conditions; and

(b) diligently perform the Highways Services in accordance with each Annual Programme, as
applicable frorfiimé 10 fife.

The Annual Programine
Each Annua! Programme shall contain the following information:

(a) details of the Highways Services ihat the Service Provider intends io undertake in the
relevant Agreement Year (on a street-by-street basis);

(b) details of the Highway Network Parts which the Service Provider reasonably believes it will
replace in the forthcoming Agreement Year and in the three (3) Agreement Years following
the Agreement Year to which such Annual Programme relates;

(c) having made due enquiry, details of significant fransportation projects or ather programmes

of works that the Council or a third party is planning to carry out during the twelve (12) month
period following the date of the relevant Annual Programme;

(d) having made due enquity, details of the relevant activities of any Statutory Undertaker in the
affected streets and how the Service Provider iniends to co-operate with the same;

(&) the latest version of the Road Closure Schedule;
1) details of all known Special Event Closures;
(g)- any proposed revisions io the Emergency Works Procedure; and

(h) all information telating fo the treatment of drainage and any required works awaiting
completion,

and the Annual Programme shall comply with the provisions of the Method Statements.
In producing the Annual Programme the Setvice Provider shall use reasonable endeavours to:

(&) utilise their experience from other highways contracts to create the most efficient and
effective proposals for the Highway Network;

(b) employ best practice from the highways and other sectors, whilst at all times continuing to
comply with all relevant standards;
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propese impravements to the defivery of the Highways Services to the Council setling out in
all Instances a costbenefit analysis (with accompanying business case where appropriaie)
and any associated nsks together with an accompanying nsk management strategy
designed to mitigate the impact of any such nisks

54 Amendment of Annual Programmes

Without prejudice to the Service Provider's obligations under Schedule 4 (Perfermance Monitoring)
the Annual Programme shall be revised as necessary

to take into account actual progress made;

any Accruals or De-Aceruals pursuant o the Accrual and De-Accrual Process;
any relevant Changes pursuant to the Change Contral Procedure,

any amendments reguired as a result of operational requirementis,

1o ensure that any Improvements at all tmes comply with thus paragraph 5,

any Capital Works (Highways) are suppored with the level of detal as set out at
paragraph 5.2,

to take account of the relevant activities of any Statutory Undertakers and/or any third party
and/or fransporiation projects planning o carry out in the affected streets, and

any other relevant maiters,

and the Service Provider shall submit such amended Annual Programme, pursuant to, and in
accordance with the Review Procedure.

6 Maintenance Obligations

61 The Service Provider shall mamtain the Highway MNetwork i accordance with these Highways
Services Special Conditions and in such a way that.

contintously reduces the number and scope of insurance claims made against the Counetl,
meets all of the Council's statutory dubies n respect of the relevant Legislation,

ensures that the Highways Network 15 kept obstruction free, safe and n a condition which 1s
consistent with Good Industry Practics; and

takes into account whole Iife asset management costing principles so as to maximise valus
for money for the Coungcil

as more particularly descnbed i the Highways Services Specification
7 Inspections and Access

71 Council to Attend Inspections

17




7.2

7.3

7.4

The Parties agree that:

(@) the Service Provider shali give the CGouncil Representative timely notice of any general or
pariicular inspection of any part of the Highway Network fo be conducted in accordance with
the Highways Services Specification; and

{b) the Council Hepresentative shall be entitled to attend any inspection of any part of the
Highway Network (whether or not it is enfitled to recsive or has received notice pursuant to
paragtaph 7.1(a}) upon giving reasonable notice 1o the Service Provider.

Access for Council

The Service Provider shall procure that:

&) thé Council Representafive is provided with all such access as is required under Clause 31
(Enquiries, Investigations and Inspsctions);

()] the Council Representative shall have the right fo attend monthly site and other similar
progress meetings; and

{c) ihe Council Representative and any other nomines of the Council has unrestricted access to
the Work Sites at all reasonable times in order to conduct any study or ttial (in accordance
with the provisions of paragraph 7.4) for purposes of research initiated by the Council;

provided always that nothing in this paragraph 7.2 shall restrict the Council Representative
or any nominee of the Council having reasonable access fo the Highway Network to the

extent such access does not impede the Service Provider in the delivery of the Highways
Services.

Access for Relevant Authorities

The Service Provider shall procure that all relevant authorities have access to the Work Sites
throughout the Service Period in order to carry out any work {inciuding without limiiafion surveys and
inspections) as required pursuant to any Law or to exercise any right, power or duty of such
Relevant Authority under any Law subject, other than in the case of an emergency, fo reasonable
nolice being given. Whensver consistent with the requirements of the Refevant Authority in carrying
out such work, such access may be limited so as not unnecessarily to impede or restrict traffic flows
or any works being carried out by the Service Pravider,

Trials

(=) Any study or trial referved to in paragraph 7.2(c) shall be conducted in such manner as to
minimise ihe loss of availability of any road or any adverse effect on traffic flows on the
Highway Network and no such study or irial shall, without the consent of the Service
Provider (such consent not fo be unreasonably withheld or delayed), substantially affect the
physical integrity of the Highway Network. The occurrence of such study or trial shall
constitute an Excusing Cause and the provisions of clause 39 of this Agreement shail apply.

(b) The Council shall, as soon as reasonably practicable, and in any event no later than fwenty
{20) Business Days prior to the commencement of any study or irial notify the Service
Pravider of the nature of the relevant study or trial.
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10.1

Traffic Management
Trafiic Management obligation

Without prejudice to paragraph 29 9 (Pnmary Duty of Co-Ordination), the Service Provider shall

(a) cary out the Highways Services so as to minimise any Inconvenience caused to members
of the public and interested parties and to minimise the penod of Road Section Closures;
and

() liaise and co-operate with the Council in connection with the discharge by the Council of its

duties under section 18 of the Traffic Management Act 2004.
Liaison on Traffic Management

The Service Provider shall be responsible for ensuring compliance with the reasonable requirements
of other ighway authonties and of the police with regard to the management of traffic which may be
affected by the carrying out of the Highways Services

Special Eventi Closures
Notice of Speecial Events

Prior to the commencement of each Agreement Year the Council shall provide the Service Provider
with a [ist of Special Events likely to occur dunng that Agreement Year, and update the list by giving
not less than three (3) Business Days' writen notice fo the Service Provider as and when further
details of listed Special Events, or new Special Events, become avallable

Agreement of Special Evenis

)] No later than twenty (20) Business Days prior to each Special Event, the Service Provider
and the Council shall agree (or faling agreement there shall be determined in accordance
with the Dispute Resolutton Procedure) the penod of any Road Sechion Closures which will
be caused by the Special Event (Special Event Closures) Any Spectal Event Closures
shall constitute an Excusing Cause and the provisions of Clause 39 of this Agreement shal

apply.

()] In exceptional cases where the notice period required under paragraph 9 2(a) 1s not possible
due to lafe nofification of a Special Event to the Parties a notification period of ten (10)
Business Days shall be permitted

Communications
Telecommunications Equipment

The Service Frovider shall

{(a) obtain, 1n a timely manner and maintamn n fores, any licence ot consent required under the
Telecommunications Act 1984 m order to perform its obligations mn relation to the Highways
Services
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1141

11.2

11.3

{5)] not license the installation of telecommunications equipment on ihe Highway Network other
than with the prior written consent of the Council or in accordance with any Law.

Development Control

Vehicle and Incident Informatéon

The Service Provider shall, if requested by the Council provide:

@) access 1o such information, records or databases that it holds relating tf:::
@ current or past vehicular traffic flow on the Highway Network;
(i) vehicular traffic flow forecasts for the Highway Networle; or
(iii) Incident records,

as the Council may require to be provided for the purpose of making any land use planning
or development control decisions or palicy; and

(b) the estimated cost of carrying out specified highway works where the Council expects to be
able to recharge the costs of carrying out specified works as part of a planning or highway
function.

Prohibition on entering into agreements

The Service Provider shall not enter into commitments with third parties to provide or procure for the
benefit of that third party, any land or buildings or any works relating to the Highway Network without
the prior written consent of the Council. The Council may, from time fo fime, authorise the Service
Provider to enter info commitrments in relation fo the provision or precurement of works relafing to the
Highway Network either individually, by reference to a class of works or parties or land benefiting
and on either a terminable or time limited basis provided that:

(&) the Council may set conditions and restrictions in any authorisation granted;

(b} the Service Provider shall at all times act in accordance with the Highways Services
Specification,

Design Consuitative Services
The Service Provider shall, when requested to do so by the Council and in accordance with Good
Industry Practice, carry out the Design Consultative Services in relation to any proposed Additional

Works (whether or not such Additional Works lead to the Accrual of additional Highway Network
Parts).

20
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Part 5 - Accruals
12 Accrual and De-Accrual of Highway Network Parts
121  Notwithstanding any provisicn in the Change Control Procedure:
{8) the Setvice Provider shall accept Highway Network Parts into the scope of the Highways
Services, and
) the Council 15 eniitled to remove Highway Network Parts from the scope of the Street
Highways Services,
n each case in connection with, or as a consequence of, a Relevant Action of the Council
122  [fat any time dunng the Service Perod, taking into account all Accruals and De-Accruals, there is an
aggregate five percent (5%) increase ar decrease in the length of road forming part of the Highways
Network compared with the length of road existing at the Service Commencement Date (as dentified
in the Inveniory), such change in the Highways Network shall be dealt with as a Council Change
under the Change Control Procedure
12.3  Any adjustment to the Payment which 1s determined or agreed under the Change Control Procedure

pursuant to paragraph 121 io reflect the change in the Service Provider's cosis 1n providing the
Highways Services as a result of the change in length of road shall apply from the date of the
Change Contral Confirmation
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Part 6 — Ownership of and Access to the Highway Metwork

Ownership and Use of Highway Network

Licence

From the Service Commencement Date until the end of the Agreement Petiod, the Council shall
permit the Service Provider and any Service Provider Related Parly to carry out the Highways
Services on the Highway Network, subject to:

()
(b)

©

(d)

(e)
)
(@

()

()
)

the terms and conditions relating to the use of land impozsed by any existing Land Rights;

any requirement for planning consent under the Town and Country Planning Act 1990 (as
amended) or adverfisement consent;

any rights of third pariies granted to them from fime to time by or on behalf of the Counail,
including street trading or market trading licences, amenity licences, oversailing licences,
licence to bridge ,consénts under s115E of the Highways Act 1980, landscaping or planting
licences, licences for the placing of a builder's skip on the highway or otherwise;

the rights of owners of private sireets and bridges and others with private rights in, on, under
ar over the Highway Network;

the Apparatus Licence set out in paragraph 15.2 (Licence to the Service Provider);
the rights of access referred 1o in paragraph 7.2 (Access for Coungil);

the provisions of paragraph 7.3 (Access for Relevant Authorities) and the right of any
Relevant Authority under any Law o have access to the Highway Network;

the right of any relevant highway authority to have aceess for the execution on or near the
Highway Network of any work needed to fulfil any function of such highway authority under
any Law;

the provisions of paragraph 19 (Secutity of the Highway Network);
the rights of any parly to have access for the purposes of carrying out or procuring the

carrying out of highway or access works associated with a planning permission or similar
development consent.

Observance of Land Rights by Service Provider

The Service Provider shall, in providing the Highways Services, observe and comply with the terms
and conditions of any Land Rights.

Access to Third Party Land

Service Provider to Secure Access

Where, in connection with the Highways Services the Service Provider needs to enter land off the
highway which is outside the control of the Council, the Service Provider shall use all reasonable
endeavours to secure access to such land for the Councll and the Serviee Provider for such period
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14 4

as may be required by either party to facilifate the due performance of these Highways Services
Special Conditions

Notification
Where the Service Provider 1s unable to gain access as required by paragraph 14.1-

)] the Service Provider shali use all reasonable endeavours to Wentify an alternative access or
an alternative locatton or an alternative solution as soon as reasonably practicable; and

(b) iF the Service Provider 1s unable to identify an alternative access or an alternative location or
an alternative solution it shall notify the Couneill, in writing, as soon as reasonably practicable
of the Service Provider's inability to obtain the required access fo such land and such notice
shall include all relevant detatls of the land, the access required, the reason for the access,
the duratton for which such access i1s required together with documentary evidence of the
reasonable endeavours taken by the Service Provider to obtain such access and/or identify
an alternative access or location or soluhion

Process where access not obtamable
Upon receipt by the Council of a notice serviee pursuant to paragraph 14 2(b)-

(a) where the Council reasonably belisves that the Service Provider has not compled with
paragraph 14 2(a), inform the Service Provider what further steps it wishes the Service
Provider to take to comply with paragraph 14 2(a) and the Service Provider shall either take
such steps or refer the matter fo the Dispute Resolution Procedurs,

b when the Councll 1s satisfied that the Service Provider has complied with paragraph 14.2(a)
the parties shall meet to agree what action should be taken fo secure the necessary actess
which may Include the Council taking such steps as, In #s absclute discrehon, it shall decide
to obtain the required access on the Service Provider's behalf,

© If an aiternative location or access or solution has not been identifted or the Council has not
obtained the access required within fwenty (20) Business Days of mesting pursuant fo
paragraph 14.3(a} then paragraph 14 4 shall apply.

Failure io Secure Access
From the date twenty (20) Business Days after the meeting referred to in 14 3(b) unt! the earlier of
(a) five Council obtaining the required access,

(b) ihe parties agreeing an alternative location or solution whereby socess to the relevant third
party land Is no longer required;

{c) a Change 15 implemented 1n accordance the Change Control Procedure,

such fallure shall constiute an Excusing Cause and the provisions of Clause 39 of this Agreement
shall apply
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15.1

15.2

15.3

Ownership and Licence of Apparatus

Property of the Council

Notwithstanding paragraph 15.2:

(8) the Existing Apparatus shall remain the property of the Council;

(B) all New Apparatus shall become the property of the Councll upen either;

1) the date when such New Apparatus is ceriified pursuant io paragraph 24.4
(Certification of Capital Works {Highways)); or

(i) it the New Apparatus is not cerfified, subject fo paragraph 16.2 (Incompiete

and the Service Provider shall carry out, or procure the carrying out, of all actions necessary
fo ensure the rights, title and interest in, and 1o, the Apparatus transfer to the Council on the
relevant date set out in this paragraph 15.1.

Licence to the Service Provider

With effect from:

] the Service Commencement Date in relation to Existing Apparatus; and

(b) the date that ifle in the New Apparatus passes to the Council pursuant to paragraph 15.1(b);
in each case until the earlier of the Termination Date and the Expiry Date, the Council shall licence
the New Apparatus to the Service Pravider, on the terms of the Apparatus Licence set out in
paragraph 15.3.

Terms of the Apparatus Licence

The Council grants fo the Service Provider a licence (the Apparatus Licenee) with the right o grant
a sub-licence to a Service Provider Related Party on the following terms:

)] the licence shall permit the Service Provider to:
)] install Apparatus; andfor
{ii) use, manage, work on, remove, maintain, clean and repair the Apparatus; and/or
{iii) affix or retnove Atiachments to or from the Apparatus;

in each case in connection with and only insofar as such installation, use, management,
work, removal, maintenance, cleaning, repair, afiixing and removal is necessary or
expedient for the performance of the Service Provider's obligations or the exercise of the
Service Provider's rights under these Highways Services Special Conditions;

{b) in the exercise of the Apparatus Licence the Service Provider shall and shall procure that
each Service Provider Related Pariy granted a sub-licence shall:

24

© 000060000000 000Q0000@E0O




®
®
B
®
S
®
@
®
®
@
®
@
®

@0 e0ee o o

16

16.1

62

()

)] use reasonable endeavours not {o cause any nuisance,
{n at all imes comply with Good Industry Practice;

{ur) gomply with all relevani Law and Guidance and Highway Standards relating to the
carrying out of the Highways Services,

() obtain all Necessary Consents; and

) make good any damage to any Councll Assets or any Highway Network Part
forthwith but only insofar as the same anses from or in connection with the
Highways Services;

for the avoidance of doubi, neither the Apparatus Licence nor the permisston to carry out the
Highways Services on the Highway Network 1s a licence under NRSWA and 1s granted
subject and without prejudice to

)] any right of the Council under this Agreement io provide the Highways Services,

(D] the Council's nights, powers, duties generally and the exercise of its rnghts, functions
and performance of its obligations In accordance with these Highways Services
Special Conditions, and

(m) the rights of agents of the Councll, statutory undertakers and holders of licences
under the NRSWA (or any agents of the same),

the Apparatus Licence Is not a [ease of any Apparaius and the parhies do not intend the
Apparatus Licenes fo transfer any real propesty from the Council to the Service Provider or
grant to the Service Provider any interest in any Apparatus the subject of this Apparatus
Licence orn the land on which any such Apparatus is placed.

RisK in the Apparatus

Existing Apparaius

The Service Provider shall, in providing the Highways Services and at 1is own cost, take such steps
as are necessaty o repair or replace any item of Existing Apparatus which for any reasan 1s
damaged (whether as a result of accident or vandalism or otherwise) so that the Highways Services
Speciiication and the other requirements of this Agreement are complied with.

Incomplete Apparatus

Without prejudice to paragraph 15 1, where part of an 1tem of Apparaius has been installed but the
installation has not been completed by the Termination Date, then.

(a)

(b)

no later than the Termmation Date, the Service Provider shall deliver fo the Council 2 written
list detafling the Incomplete Iitems of Apparatus together with such photographic evidence as
ls reasonably necessary for the Council to dentfy the iIncompleie kems of Apparatus;

the Councll shall, withn ten (10) Busmess Days of receipt of the hst referred to m

paragraph 16 2(a) specify, in wrtting, which incomplete stems of Apparatus shall be removed
by the Service Provider;
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16.4

16.56

17

17.1

17.2

{c) no later than twenty (20) Business Days of receipt of the written instructions referred to in
paragraph 16.2(a), the Senvice Provider shalil:
® remove, at no cost to the Council, the items identified by the Council fo be removed;
and
(i) transfer to the Council the rights, title and interest in, and to, all remaining
incomplete items of Apparatus.
New Apparatus

Subject to paragraph 21 (Capital Warks (Highways)), risk in the New Apparatus shall be the
responsibility of the Service Provider until it reverts to the Couneil in accordance with
paragraph 16.4. The Service Provider shall, in providing the Highways Services, take such sieps as
are necessary 15 répaif of feplacé any item of New Apparatus which for any reason is damaged
(whether as a result of an accident, vandalistn or otherwise) so that the Highways Services
Specification and the other requirements of this Agreement are complied with.

Transfer of Risk 1o the Council

Subject to the provisions of the Accrual and De-Accrual Process and the Change Centrol Procedure,
risk in the Apparatus shall pass to the Council at 23:59:59 on the last day of the Agreement Period.

Advertising

(a)

(b)

The Service Provider shall not place any advertising, sponsorship or branding on any

Highway Network Part, Apparatus or Highways Equipment without the Council's prior written
consent.

The Council shall be enfitled to exercise their absolute discretion in respect of any requests
made by the Setvice Provider under paragraph 16.5(z).

Use and Disposal of the Apparatus and Equipment

Restriction on Use of Apparaius

The Service Provider shall not:

(a)

(b)

use the Apparatus for any purpese oifier than in respect of the performance of the Service
Provider's obligations under this Agreement; and

subject to paragraph 17.2 and Clause 22 (Third Pariy Confracts and Income) of this
Agreement, shall not sell, lease, transfer, grant rights over or ofherwise dispose or part with
possession of (or purport to do any of the foregoing) or any interest in any item of Apparatus
without abtaining the prior written consent of the Coungil,

Permitted Transfer and Disposal

The Service Provider may sell, lease, transfer, grant rights over or otherwise dispose or part with
possession of any item of Apparatus to the extent that;

(@)

such disposal is identified in an Annual Programine; and
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182

{3)] in the Service Provider's reasonable opinton, the Apparatus comprises equipment which is of
a waste or scrap naiure

Consent

Any consent granted by the Couneil pursuant fo paragraph 17 1{b) may be given genencally In
relation to particular Apparatus, or specifically 1n relation to an individual item of Apparatus, and shall
be subject to such conditions as the Council may specty In Its absclute discretion, {including without
limitatian as fo price and that any proceeds, including any related profit, Is remitted fo and belongs to
the Council or as it otherwise may direct)

Necessary Consents
Necessary Consents for fixing Apparatus

The Service Provider may, In the sourse of providing the Highways Services, be required to affix
Apparatus o structures that are not Highway Network Pars and the Service Provider shall*

{a) diigently and without delay and, to the extent that it 1s lawfully entiled to do so, take such
action as 1s necessary or appropriate to llaise with, and obtain Necessary Consents from,
Owmers (as that term 1s defined in Sechion 45(9) of the Public Health Act 1961) of the
sfructure to which 1t 1s proposed Apparatus will be aftached,

{b) keep the Gouncil informed of progress on a continuing basis at all reasonable times, and
upon reasonable request by the Council;

{c) where the Service Provider, using all reasonable endeavouss, has been unable to obtain a
Necessary Consent from an Owner, give wntien notice io the Council informuing the Council
that the Service Provider has been unable to obtain such Necessary Consent and such
notice shall set out.

o details of the relevant Apparatus, structure and Owner,

(W documentary evidense of the reasonable endeavours taken by the Service Frovider
{0 secure such Necessary Consent, and

(1) proposed altemative design soluhions whereby the relevant Apparatus could bes
affixed 1n another location or to ancther structure (or other Apparatus) which design
solutions shall be the minimum departure from the relevant standards set out in the
Highways Services Specification

Process to be followed where consent not abtained
Upon recelpt by the Counall of a notice served pursuant to paragraphs 18 1(c) or 18 5(b):

(a) where the Council reasonably believes that the Service Provider has not complied with
paragraph 18.1(c), inform the Service Provider what further steps it wishes the Service
Provider to take (which may include the submission of further design soluhions) to comply
with paragraph 18.1(c) and the Service Provider shall either take such steps or refer the
matter to the Dispute Resolution Procedure,
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18.4

18.5

{b) when the Council is satisfied that the Service Pravider has complied with paragraph 18.1(c)
the parties shall meet to discuss the means by which the failure to obtain the Necessary
Consent to affix the Apparatus to sfructures can be overcome and the continued
performance of these Highways Services Special Conditions can be facilitated. Such steps
may include the Council seeking to obtain the Necessary Consent andfor the Council
agreeing to a departure from a relévant standard set out in the Highways Services
Specification andfor the Apparatus being affixed in an alternative location as directed by the

Counci,

Failure to Obtain Consent

From the date twenty (20) Business Days after the date the Council first meets with the Service
Provider pursuant to paragraph 18:2(b) until the earlier of:

(a) the Service Provider or the Council obtains the Necessary Consent to affix the Apparaius;

(b) the Apparatus is installed in another location in accordance with the Highways Services
Specification;

{c) the Council provides its approval to a variation to the design of the Apparatus pursuant to
the Review Procedure;

(d) the relevant Apparatus is De-Accrued in accordance with the Accrual and De-Accrual
Process;

{e) a Change is implemented in accordance with the Change Control Procedure,

any failure to obiain 2 Necessary Consent io aifix Apparatus to a structure other than other
Apparatus shall constitute an Excusing Cause and the provisions of Clause 38 (Excusing Causes) of
this Agreement shall apply.

Removal of Apparatus

The Service Provider shall be responsible (at the Council's cost to the extent that such cost is
reasonably and properly incurred by the Service Provider) for complying with (in accordance with the
Public Healih Act 1861 and any other applicable Law) any requests from Owners to:

(a) remove Apparatus fram structures temporarily during periods of repair or reconstruction; and
(b) remove Apparatus from structures permanentiy.
Owner's request o remove Apparatus

In the event that a request is made by an Owner to remove Apparatus from a structure the Service
Provider shall:

(a) where the Apparaius is to be removed temporarily, remove and refix the relevant Apparatus
and during the period of removal take such alfernative measures as are necessary to ensure

the Highways Services Specification is complied with;

{b) where the Owner has requested the Apparatus e removed permanentily, inform the Council
in wiiting forthwith and use reasonable endeavours to agree with the Owner that the
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Aitachment remarn i its onginal position. Where the Service Provider has bsen unable to
obtamn agreement from the Owner that the Attachment shall remain n its onginal position,
then the Service Prowider shall serve a writen notice on the Council containing the
Information set out in paragraph 18 1(c) and thereafter paragraph 18 2 and paragraph 18 3
shall apply.

Court Proceedings to remove Apparatus

The Council may at its discretion commence proceedings under the Public Health Act 1961 {or other
applicable Law) so that a court can determine whether an Owner 1s obliged fo allow or entitled to
disaliow the Apparattts to be fixed to the relevant structure

Service Provider to take Proceedings

The Council may serve writien nofice on the Service Provider requiring the Service Providet, at the
Council's cost, (io the extent such costs are reasonably and properly mncurred by the Service
Provider)

(8) to ditgently and without delay prepare the paperwork in the name of the Counctl in respect
of any proceedings taken or to be taken by the Council pursuant fo paragraph 18 7, and/or

)] fo atiend any court proceedings,

provided that the Counell shall, as scon as practicable following a reasonable request from the
Service Provider, sign any necessary documentation and take such other necessary steps or steps
reasonably required by the Service Provider which only the Counell 1s able to take relating to any
such proceedings and If either party becomes aware that the Council is not entitted pursuant fo any
Law, to delegate responsibiity under this paragraph 18.7 fo the Service Provider, that party shall
inform the other party of that fact and as soon as reasonably practicable thereafter the Gouncil
and/for the Service Provider shall take such steps as are necessary to ensure compliance with the
relevant Law

Security of the Highway Network
Responsibility for Protestors and Trespassers
The Caouncil shall not be responsible at any time from the Service Commencement Date for

() the presence on, or around, or eniry on to, or around, the Highway Network or Highways
Depot of, hy or caused by any Protestor or Trespasser, or

(b) any oiher Interference with, or affecting, the Highway Network or Highways Depot or the
vicinity of them caused by any Protestor or Trespasser; or

{g) any Interference with or affeching the Highways Services, by or caused by any Protester or
Trespasser; or

{d) any act, ommission or default of any Protesior or Trespasser; or

(&) any lawiul or unlawful activiies of any Protestor or Trespasser
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1.6

and where any of the above clrcumstances results in the Council being unable to comply with
paragraph 13 (Ownership and Use of Highway Network) or paragraph 15 (Ownership and Licence of
Apparaius) to make available fo the Service Provider access to the Highway Network this shall not
be a breach of those paragraphs or any cther obligation or warranty of the Council under this
Agreement.

No Relief for Offsite Works

The Service Provider shall not be relieved of any requirement to carry out any part of the Highways
Services if the failure of the relevant highway authority {not being the Council) to give to the Service
Provider access to Council Areas required to carry out the relevant part of the Highways Services is
the result of any of the elreumstances sst out in paragraph 19.1.

The acts (or presence) of Protesters and Trespassers shall be an Excusing Cause and the
provisions of Clause 39 (Excusing Causes) of this Agreement shall apply.

Service Provider to Bear Loss

Subject to paragraph 19.5, the Service Provider, shall reimburse any Losses suffered by any person
arising out of a failure by the Service Provider to deliver the Highways Services as a result of any
circumstance set out in paragraph 19.1, provided that nothing in this paragraph 19.3 shall affect:

(@) any right of the Council to make or recover pursuant fo any claim against any Protester or
Trespasser for damage suifered by the Council or any Coungil Related Pariy; or

(b) any right of the Service Provider to make or recover pursuant to any claim against any
Protester or Trespasser for damage suffered by the Service Provider or any Service
Provider Related Party.

No Paymenis fo Protestors

The Service Provider shall not give directly or indirectly to any Protester or Trespasser any
inducement, monetaty or otherwise, with a view to aveiding, limniting or influencing the manner of
protest activities by that Protester or Trespasser or by other Protestors or Trespassers.

Gypsies and Travellers
The following provisions shall apply in relation to gypsies and fravellers on the Highway Network:

(2) the Service Provider shall at all times:

(i) treat gypsies and travellers with courtesy and respect and in a humane and
compassionate mannet;

(i) not take any action in relation o gypsies and travellers other than in accordance
with the Councif's then published policy on unauthorised encampments or after prior

consultation with the Couneil;

(iiiy not make any provision on the Highway Network for any temporary or permanent
site for gypsies or travellers;
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subject to the pnor written consent of the Counail, the Service Pravider shall bring an action
In the name of the Council for the possession of any part of the Highway Network which Is
subject to an unauthornised encamprment and the Service Provider shall indemnify and keep
indemnified the Councll agamnst all Losses and Claims ansing out of, any such achion
Buring the peried that such encampment 1s In place the Service Provider shall take all
reasonaple sieps to ensure that the size of the encampment does not ncrease

Fossils and Antiquities

Ownership of Finds

As betwesn the parttes, all fossils, antiguites and other objects having ariistie, historic or monetary
value and human remains which may be found oh or at the Highway Network are or shall become,
upon discovery, the absolute property of the Councll

Discovery of Finds

Upon the discovery of sueh itern duning the course of carrying out the Highways Services, the
Serviee Provider shall*

(a)
(b)

(©)

immediately inform the Couneil Representative of such discovery by wnitten notice;

take all steps not to disturb the object and, if necessary, cease any part of the Highways
Services in so far as the samying out of such pait of the Highways Services would endanger
the object or prevent or impede I1is excavation, and

take all necessary steps to preserve the object In the same position and condihon n which i
was found

Procedure on discovery of a Find

Upon receipt of a wniten nolice pursuant to paragraph 20.2{a) the following provisions shall apply*

@

(b

(e)

the Councll Representative shall promptly, and in any event within ten (10) Business Days of
a receipi of a wriften notice from the Service Provider, 1ssue an nstruction te the Service
Provider specifying what action the Council Representative requires to be taken in relabion io
such discovery and If no such mnstruchon 1s forthcoming within such pertod the Service
Provider may continue to carty out the affected works,

the Service Provider shall within a reasonable period comply with any instruchion issued by
the Council Representative pursuant to paragraph 20 3(a) at its own cost (except and fo the
extent that such instruction conshiutes an Council Change pursuant to paragraph 20.3{(c) 1n
which case the provisions of the Change Contro! Procedure shall apply),

If directed by the Council Representative, the Service Provider shall allow representatives of
the Council to enter the Works Site or relevant part of the Highway Network for the purposes
of removal or disposal of such discovery and the Council shall comply with all relevant safety
procedures and any reasonable directions with regard fo site safety that may be issued by
the Service Provider Representative from time to time;
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if any instruction given pursuant to in paragraph 20.3(a) includes a requirement for the
Service Provider to suspend the carrying out of any part of the Highways Services and/or to
carry aut works which are not works which would be strictly necessary for the purpose of
compliance with Law or any Necessary Consenis, such works or insiruction to suspend shall
be deerned to be an Gouncil Change and the provisions of the Change Control Procedure
shall apply; and

the Council shall act promptly and diligently in dealing with its obligations in this

paragraph 20 in relation to any find so as to mitigate any effect on the Service. Provider
and/or the Highways Services.
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Part 7 — Capital Works (Highways)

21

211

212

218

214

215

Caprital Works (Highways) .

The Service Provider shall llasse with, and promptly provide all reasonably required ifotmation 1o,
the Techmical Services Provider to -assist with the preparation of the draft Capital Programme
(Highways} by the Tecliical Seivices Providei. Such nformation shall include provisionat piopusuls

which include the information set out in paragraph 21 5

Once the Council has approved the Capial Pragramme (Highways) prepared by the Technicai
Services Provider, the Councill {(or the Techmical Semvices Provider) shall provide the Servica
Provider with such Capital Pregramme (Highways) with detalls of Capital Works (Highways} which

the Council proposss to ba carrted out during the following Agreement Year

The Council gives no warranty as fo the valus or type of worls covered i each Caprtal Programme
{Highways} or that ariy such programme will apply 1n any Agreement Year

The Service Provider shall mamtain, from the Service Commencement Dale n'mul all hiability n
respact of Captial Works (Highways) has ceased, the relevant Required Insurances {which shall

include contractor’s all risks insuranca).

Withirt twenty (20} Business Days of receipt of the approved Capital Programme (Highways), the
Service Provider shall respond providing, in relaian to-each eferment of Capral Works (Highways) in

the Capital Pregramime (Highways) a preposal which provides,.as a mirimum, the following detalls in
acgordance with Method Statsment 10 (a Proposal),

(=) an estimate of its costs for carying out the. refevant works, with a-full breakdown of s costs
using the-agreed Schedule of Rates.n relation-to the same, fo be provided-on.the basis of
Open-Bogk-Accounting and which. tnust demonstrate Value for Money and réman open for
acceéptance. bt any finle dunng the following.Agreément Year,

(b} a prapioséd tmetable for completton of the relsvant works;

(c) proposed.payment arrangements marelatronitg_,ﬁie televant wotks, provided that-

0

)

Prowder’s proposal.may mcludermunthly mlleestone»1 payment based onlcompiat{on of
cleariy ‘defined-physical elemenis of thesworks with each miléstone- paymenm
& ‘(Mi[estone Rayment),

k. =
each io be'known as the Propogal Fes,

(d) defails.of any required Road Section:Closures;

(e) any-tsmporary modifications-to, or suspenston of, Traffic Regulation Orders,

6] detals.gf any Necessary. Consents,

(@) to tha-exterit possible, dététls of the. pmpbsed members af thé professional leam and the
forms of.gny: appbintménts’ and- collateral warranites 11 favolr ofithe! Council i relation to

themn to the Sxtant-they ara not alraady in sxistande, and




21.6

21.7

22

22.1

(n) details of any potential impact on the performance of the Highways Services together with
proposals fo mitigate such impact.

Where the Council does not, acting reasonably, accept that a Proposal offers Value for Money the
Council may:

(2) request that the Service Provider redrafis the Proposal; or

(b} notwithstanding Clause 8 (Exclusivity) of the Agreement, if following a period of sixty (60)
Business Days the Parlies cannot agree the terms of the Proposal, the Council shall have
the right to either deliver the relevani Capital Works (Highways) itself or to seek tenders from
Third Parties in order to deliver the Capital Works {Highways).

The Service Provider shall provide the Couneil with all information and assistance requested by the
Couneil in relstion 16 the development of each Proposal, including amending the Proposal as

required. The Setvice Provider shall carry out Capital Works (Highways) in accordance with each
agresd Proposal.

Performance of Capital Works (Highways)

The Service Provider shall carry out, or procure the carmying out, of the design {including the
preparation of Design Data) and caonstruction, completion and testing of the Capital Works
{Highways) so that:

(=) the Capital Works (Highways) or the relevant part of the Capital Works (Highways) shall be
compleied in accordance with the terms of the Proposal;

(b} the Capital Works (Highways) shall fully comply with and meet all the requirements of this
Agreement, the Highways Services Specification (where applicable), Good Indusiry Praciice,
all Necessary Consents, Highways Policies and all applicable Legislation in effect as at the
Completion Daie;

{c) new materials only shall be used in carrying out the Capital Works (Highways) {unless the
Couneil agrees otherwise in writing) and all goods used or included in the Capital Works
{Highways) shall be of satisfactory quality, and there shall not be used or included in the
Capital Works (Highways) any products or materials not in conformity with Relevant British
or European Union Standards or codes of practice or which, ai the time of use, are widely
known to contractors or members of the relevant design profession within the European
Unian o be deleterious to health and safety or to the durability of highways and/or other
structures andfor finishes andfor plant and machinery in the particular circumnstances in
which they are used;

(d) all persons employed in connection with the performance of the Capital Works (Highways)
shall be skilled and experienced in their several professions, frades and callings or
adequately supetvised;

(=) all aspects of the Capital Works (Highways) will be supervised by sufficient numbers of
persons having adequate knowledge of such matters for the satisfactoly and safe
performance of the Capital Works (Highways) in accordance with this Agreement and having
regard to the activities which are being carried out on the Highway Network and having
regard to the safety of the public or any Council Related Party likely 1o be, or capable of
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23.2

233

234

23,5
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beng, affected by the carrying out of the Capital Works (Highways) or the relevant aspact of
ihe Capital Works (Highways), and

prior to the relevant Completion Date the Capttal Works (Highways) are mantained i1 good
order, kept 1h a safe condition and protected from damage, and the Highway Network is

®
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practicable, haviny 1eyaid [o the nature of the Capital Works (Highways).

Defects Liability

Any Defects for which the Serviee Provider is responsthle which appear within the Defects Liabiitty
Pertod shall be specifiad by the Council {or the Technical Services Providet) in a schedule of Defects
which shell be delivered fo fhe Service Provider as an instructon of the Council fo make good the
Defecls listed not fater than ten {10} Business Days after the expration of the Defects Liability
Periad, and within a reasonable time afier the receipt of sireh schedule, the Defects specthied shall

be made good by the Service Provider at no cost to the Gounail

Notwithslanding paragraph 23 1, the Counetl may, whenever it copsiders it necessary so to do,
provided it 1s not lafer than ten {10) Business Days affer the expiration of e Defects Liabiliy Period,
IssUs Instructions requiring any Defect for wiich the Service -Provider 1s responstble which sppears
within the Defects Liability Period fo be made good and the Service Provider shall within a.
reasonable fime (and 1 any event withih a penod of ten (10) Business Days or such longer period as
the Parttes may, acting reasonably, agree) after receipt of such mstructrons comply witf the same at

e cost to the Counail

in cases of urgency the Council's mstructions under paragraphs 23.1 and 23 2 may requite any
matter to'be made good within-such panod of time specifled th the insfruchion as the ciretimsiances
shall requrre, and the"provisions of paragraphs 23.1 and 23 2 shall be appited by referancs to such

reduced time penod

If the..Service Providar fails {o comply with an mstruction wsued pursuant to paragraph 234 or

paragraph 23 2 withio ten (10) Business Days of the relevant instruction or such {onger.period as
‘may be agreed:or where'paragraph.23 § applies such reduced pettod:of fime-as (s reasanabls, tha
00uncrf:méy itsalf carry aut or employ and pay others fo carry out thé:necessary.matung.good of any
Defect, recoverng from tfie Serviee'Provider the costs and losses meurred as a tesult.of stich Defect

and-making goodthe same as a dabi
When all Defects:which the Counctl may have required to ba made goad under paragraphs 23 1 or

232 haye begn .miads good, the Counci’s Hepresentative shall :ssi:_e a cértificate fo that effact,
wiuch certificate shall nof be unreasonably delayed' or withheld, and’ completion of making good

defects shall be deemed for el the purposes of this Agregiment to-have taken place on. the day

stated 1n such natige (the-Certiiicate of Gompletion of Making Good ‘Defects) provided that the

Couneil's Hepresentative shall not be required to 1ssue any-Ceriificate:of Completion-of Making Good
Defeets any-earliar'than 14 days after the exprry of the Defects. Liabllity, Penod. ‘The-tssue of any

Celificate..of Complefion of Malang Good Defects, stiall not afféot the” continung.lihildly of. the

!

Servige Providerin respect of any. Défects.

' . SRR TEE R of the payment due*to the Servico
Prévider i relation 1 8ni-package of Capital"Warks (HiihWays) in-accordance, with. paragriph. 26
(Payment-for GapitaliWorks). (a Retention)
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23.7

23.8

23.9

24

24.1

24.2

24.3

The Council shall pay the Service Provider:

(2) the first half of the Retention to the Service Provider within twenty (20) Business Days of a
Completion Cerlificate being issued in accordance with paragraph 24.4 (if the Service Provider (in its
capacity as Technical Services Provider) ceases to provide the Technical Services for any reason,
the Service Provider (in its capacity as Highways Services Provider) shall enter into the Provider
Direct Agreement with the incoming Technical Services Provider provided that:

()] the Technical Services Provider'is an organisation of appropriate legal and financial standing
with appropriate resources and technical expertise to carry out (or procure the earrying out
of) the Technical Services; and

(b) in advance of execution of any Provider Direct Agreement, the incaming Technical Services
Provider provides evidence In a form acceptable 1o the Service Provider (acting. reasanably)
that it holds professional indemnity insurance against risks and with a level of cover
acceptable to the Service Provider (acting reasonably).

Where the Service Provider (in its capacity as Highways Services Provider) has entered into a
Provider Direct Agreement with an incoming Technical Services Provider and incurs any Losses due
fo fajlure by the incoming Technical Services Provider to comply with its design or other obligations it
will be required to claim under the Provider Direct Agreement against the incoming Technical

Services Provider, and the Council shall have no liability 1o the Service Provider in respect of the
same.

Ceriification of Capital Works (Highways)) in relation to any package of Capital Works (Highways);
and

{b) the second half of the Retention to the Service Provider within fwenty (20) Business Days of
a Certificate of Completion of Making Good Defects in relation to the relevant Capital Works
{Highways)

Liability for Capital Works (Highways)

Subject to clause 41.1 and 41.2 of this Agreement and paragraph 24.2 the maximum aggregate
liability of the Service Provider to the Council in coniract, fort, negligence, breach of statutory duty or
otherwise arising under or in connection with the relevant Capital Works (Highways) (including, but
not litnited to, in relation to Losses) shall, in refation only 1o Losses in respect of which the Service
Provider is not required o maintain insurance in accordance with this Agreement, not exceed an
amount equal to 100% of the value of the relevant Capital Works (Highways).

The limitations in paragraph 24 shall not apply to the Service Provider's liability in respect of its

indemnnity obligations set out in clause 41,11.1 to 41,11.5 (inclusive) (Indemnities and Liability) of this
Agreement.

Where the Service Provider is also the Technical Services Provider, if the Seivice Provider (in its
capacity as Highways Services Provider) incurs any Losses dus to failure by the Service Provider in
its capacity as Technical Services Provider to comply with its design or ather obligations it will be
required to claim against the Technical Services Provider, and the Council shall have no liability to
the Service Provider in respect of the same.
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24,5

25

251

252

253

254

if the Service Provider (In Its capacity as Technical Services Provider) ceases to provide the
Technical Services for any reason, the Service Prowvider (in its capacity as Highways Services
Provider) shali enter into the Provider Direct Agreement with the mcoming Technical Services
Provider provided that

i
(a) the Technical Services Provider 1s an organisailon of appropriate legal and financial standing

with appropriate resources and technical expettise o earry out (or procure the camying out
of) the Technical Services; and

()] in advance of execuiton of any Provider Direct Agreement, the ncoming Technical Services
Provider provides evidence 1n a form acceptable to the Service Provider {acting reasonably)
that 1t holds professional indemnity msurance agamnst nisks and with a leve! of cover
acceptable to the Service Provider {acting reasonably)

Where the Service Pravider (in its capacity as Highways Services Provider} has eniered nio a
Provider Direct Agreement with an incoming Technical Services Prowvider and incurs any Losses due
to fallure by the incoming Technical Services Provider {o comply with its design or other obligations it
will be required to claim under the Provider Direct Agreement agamst the incoming Technical
Services Provider, and the Counell shall have no hability to the Service Provider in respect of the
same

Ceriification of Capital Works (Highways)
Netification by the Service Provider te the Council

The Service Provider shall give at least five (5) Business Days' nolice in wnting to the Council
Representative on each occasion that the Service Provider intends to inspect and cerhify (for the
purposes of final assessment and Issue of a Compliance Certificate} the relevant Capital Works
(Highways) and/or Milestone {as appropriate) Such notice shall specify the location and time at
which the inspection I1s to be carried out

Inspections

The Counail shall notify the Service Provider that the Council Representative and/or any nominee of
the Councll may attend the Service Provider's ispection and carry out such assessments or
mspections to satisfy himself or themselves that the Service Provider has carried out the inspection
n accordance with the Method Statements and met the requirements of these Highways Services
Special Conditions, including without imitation any requirements set out in the Highways Services
Specitication The Councll shall use reasonable endeavours to procure that the person(s) attending
any assessments ar inspections shall not delay the Inspection or adversely affect the Service
Provider's ability to perform its obligations under these Highways Services Speciat Conditions

Written confirmation

The Service Provider shall, within two (2) Business Days of completion of ithe relevant inspection,
confirm to the Counel in wnting, whether or not it belleves that the relevant Capital Works
{Highways) and/or Milesfone as relevant are Compliant (subject to any Snagging ltems) and, if
applicable, submit to the Counail 2 draft Snagging List

Nen-Complianee
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25.5

25.6

25.7

258

25.9

25.10

If the Council does not agree with the Service Provider's written confirmation and/or draft Snagging
List issued pursuant to paragraph 25.4 then the Council shall, within five (5) Business Days of
receipt, notify the Service Provider accordingly, giving defails of the aifected Highway Network Parts
and/or Milestone and the grounds of non-compiiance of the Capital Works (Highways) (which, to the
exient considered appropriate by the Council, may include information relating to any inspections
carried out by the Council or any nominee of the Council). Following any such notification, the
Service Provider shall, as soon as possible, consider the details of the noiification and confirm
whether or not it agrees with.the Council's nofification.

Hectification

Where the Service Provider agrees with the Council's notification given pursuant to paragraph 25.4,
the Service Provider shall, as soon as possible, take such steps as it eonsiders necessary to ensure
that the relevant Capital Works (Highways) are Compliant. The. Service. Provider shall -notify the
Council an completion of the relevant steps and the provisions of paragraphs 25.1 to 25.4 (inclusive)
shall apply until the Council accepts the Service Provider's writien confirmation or the matter is
referred fo the Dispute Resolution Procedure.

Disagreement with Council hotice

Where the Council has served notice pursuant fo paragraph 25.4 but the Service Provider does not
agree with the Council's noiification, the parties shall use their reasonable endeavours in good faith
to reach agreement by discussion, but if no agreement is reached either party may refer the matter
io the Dispute Resolution Procedure.

Delay to Completion

Where the Council has served notice pursuant to paragraph 25.4 and either the Service Provider
agrees.with the Council's noification or a Dispute is in progress, the relevant Highway Network Parts
and/or Milestone shall not be treated as being Compliant for the purpeses of this Agreement (and no
Compliance Certificate shall be issued) until such date that it is agreed or determined that the
relevant Highway Network Parts and/for Milestone(s) (as approptiate) are Compliant (subject to any
Snagging liems).

Ceritficate of Compliance

Upon the agreement between the Council and the Service Provider that the relevant Highway
Network Parts and/or Milestone(s) are Cotnpliant, the Service Provider shall issue to the Council a
Compliance Cetiificate together with a Snagging List.

Rectification of Snagging ltems

Where a Snagging List has been issued pursuant to paragraph 25.8, the Service Provider shall
rectify the Snagging ltems within twenty (20) Business Days of the date of issue of the Snagging
List.

Failure to Complete Snagging

Where the Service Provider fails to rectify the Snagging liems in accordance with the provisions of
paragraph 25.9, then the Council shall be enitled o serve written notice on the Service Provider
requiring such works to be carried out within twenty (20) Business Days of receipt of such notice,
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26

261

262

263

264

faiing which the Council shall be entitled o carry out necessary works to rectify the Snagging ltems
and the Service Provider shall pay the Council's costs and expenses reasonably and properly
incurred in the carrying out of such works within twenty (20) Business Days of receipt of an invoice
from the Council

No effect on Service Provider's QObligations

The 1ssue of any Compliance Certificate i no way affects the obligations of the Service Provider
under this Agreemsant, including without imitation in respect of any failure by the Service Provider to
meet the requirements of the Highways Services Specification

Payment for Capilal Works {Highways}
Payment

The Council shall pay the Service Provider for the camying out of the Capital Works (Highways)
etther.

(@) where the Capital Works (Highways) are commissioned in accordance with paragraph
21 5(c)(1) of these Highways Services Special Condittons via a Lump Surn Payment, or

(b) where the Capital Works (Highways) are commissioned in accordance with paragraph
21 5(c)(n) of these Highways Services Special Condittons through Milestone Payments,

in each case on receipt by the Council of 2 vaiid Compliance Certtficate

Following the 1ssus of any Compliance Cerbiicate in accordance with paragraph 25 (If the Service
Provider (in iis capacity as Techmical Services Provider) ceases to provide the Technical Services for
any reason, the Service Provider (in its capacity as Highways Services Provider) shall enter into the
Provider Direct Agreement with the incoming Techrical Services Provider provided that

(@) the Technteal Services Provider Is an organisation of appropriate legal and financial standing
with appropriate resources and technical expertise o carry out (or procure the carrying out
of) the Technical Services, and

(b) in advanee of execution of any Provider Direct Agreement, the incoming Technical Services
Provider provides evidence 1n a form acceptable to the Service Provider {acting reasonably)
that it holds professional indemnity insurance against nisks and with a level of cover
acceptable to the Service Provider (aching reasonably}

Where the Service Provider (in its capacity as Highways Services Provider) has entered into a
Provider Direct Agreement with an incoming Technical Services Provider and incurs any Losses due
1o failure by the incoming Technical Services Provider to comply with Its design or cther obligations it
will be required to clawum under the Provider Direct Agreement against the mecoming Technical
Services Provider, and the Council shall have no hability fo the Service Provider in respect of the
same.

Certification of Capital Works (Highways)) the Service Provider shall provide the Council with:

(a) an application for payment showing the amount the Service Provider considers to be
payable, together with a summary of (where relevant) any amounts previously paid,
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{b) a copy of the relevant Compliance Ceriificate; and
(o] any additional information the Council reasonably requires.
Notice of payment due te the Service Provider

Within ten (10} Business Days after receipt by the Council of the Service Provider's application for
payment in accordance with paragraph 25 (If the Service Provider {in iis capacity as Technical
Services Provider) ceases to provide the Technical Serviees for any reason, the Service Provider (in
its capacily as Highways Services Provider) shall enter into the Provider Direct Agreement with the
incoming Technical Services Provider provided that:

{a) the Technical Services Provider is an crganisation of appropriate legal and financial standing
with appropriate resources and technical expertise to carry out (or pracure the earrying out
of) the Technical Services; and

(b) in advance of execufion of any Provider Direct Agreement, the insoming Technical Services
Provider provides evidence in a form acceptable to the Service Provider (acting reasenably)
that it holds professional indemnity insurance against risks and with a level of cover
acceptable to the Service Provider (acting reasonably).

Where the Service Provider (in its capacity as Highways Services Provider) has entered into a
Provider Direct Agreement with an incoming Technical Services Provider and incurs any Losses due
fo failure by the incoming Technical Services Provider to comply with its design or other obligations it
will be required fo claim under the Provider Direct Agreement against the incoming Technical

Services Provider, and the Council shall have no liability fo the Service Provider in respect of the
same.

Certification of Capital Works (Highways)) the Council will give notice to the Service Provider of the
amount of the payment made or proposed o be made being the amount claimed by the Service
Provider which is not disputed by the Council and shall pay that amount fo the Service Provider by
the final date for payment referred to in paragraph 26.2. Any failure to reach agreement shall be
resolved in accordance with the Dispute Resolufion Procedure.

Notice of withholding payment

At least five (5} Business Days before the final date for payment of any amount due te the Service
Provider, the Council shall give notice to the Service Provider of any amounts claimed by the Service
Provider that the Council in accordance with these Highways Services Special Conditions either
objects to and is seeking to withhold or of any amount that the Council is owed by the Service
Provider (including any amounts previously overpaid to the Service Provider) which the Council is
seeking to withhold. Any notice shall set out the sum or sums proposed to be withheld, the ground
ar grounds for withholding payment and the amount atiributable {o each ground.

Date when payment due

The payment of the sums due to the Service Provider in accordance with paragraph 26.5 (Notice of
payment due to the Service Provider) will be due ten (10) Business Days afier the receipt by the
Council of the Service Provider's application for payment in accordance with paragraph 26.2.

26,10 Final date for payment
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The final date for payment of any sums referred o i paragraphs 26 9 (Date when payment due) and
26.11 (Final statement and Repayment} shall be ten (10) Business Days after the date the relevant
payment became due :

Final statement and Repayment

Not later than three (3) months after the issue of the Cerhificate of Completion of Making Good
Defects in accordance with paragraph 23 5, the Service Provider shall provide to the Councll a
breakdown of

{a) all the payments made to the Service Provider n relation to the relevant package of Capttal
Works (Highways), and

{b) any further payments due to the Service Provider in accordance with these Highways
Services Speocial Conditions, together with a full explanation of any additional payments due,
over and above previously agreed payments in respect of completed Milestones including
the balance of any amount payable,

and paragraphs 26 5 (Notice of payment due to the Service Provider) to 26 10 (Final date for
payment} shall apply in respect of any sum which the Service Provider claims 1s due pursuant to this
paragraph 26.7

VAT

All sums payable by or to the Council or the Service Provider are exclusive of VAT In the case of
any VAT payable, the VAT shall be due 14 days after receipt by the receving party of a vald VAT
Invoice

Interest on laie payments

Save where otherwise specifically provided, where any payment or sum of money due from the
Couneil to the Service Provider under any provision of these Highways Services Special Conditions
(which for the avoidance of doubt shall not include any amounts referred fo in any nofice of
withholding of payment in accordance with paragraph 26 8 (Notice of withholding payment) is net
paid on or before the due date, 1t shall bear interest thereon at the Prescnbed Rate calculated on a
darly basis and compounded dquarterly from the due date {whether before or after any judgment) unti
actual payment

Road Closures
Road Closure Schedule

The Council will notify the Service Provider with details of any Road Glosure Schedule for the first
Agreement Year prior to the Service Commencement Date. The Service Provider shall subrmut to the
Council Representalive In accordance with the Review Procedure a proposed Road Closure
Schedule In respect of the Highway Network including details of the proposed start and end dates for
each period of Road Section Closure and the works to be cariied out not later than 1st January in
each Agreement Year after the first Agreement Year, for the next succeeding Agreement Year.

Revision of Road Closure Schedule
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Not later than thirty (30) Business Days prior to the commencement of any Quarier, the Service
Provider may submit fo the Council Representative, in accordance with ihe Review Procedure, a
revision of the current Road Closure Schedule showing proposed revisions to the periods of Road
Section Closure in respect of such Quarter. If there is no objection to any such revision pursuant to
the Review Procedure, then it shall replace the Road Closure Schedule in respect of such Quarter.

Restrictions on Road Section Closures

The Service Provider shall effect all Road Section Closures:
@ in accordance with 2 Road Closure Schedule;-

()] in accordance with paragraph 28.2;

{c) in an emergency, in accordance with paragraph 28.5;
(d) first obtaining any order necessary under any Law;

and the Council shall provide all reasonable assistance that may be requested by the Service
Provider in connection with obtaining any such order. The Serviee Provider shall not be treated as
“effecting” a Road Section Closure where the Service Provider licences or authorises any
obstruction of the highway {other than by any Service Provider Related Parly) (inciuding street
works) in the proper performance of its obligations under paragraph29 (Confracting Out of
Functions) and paragraph 30 (Exercise of Statutory Powers by Council).

Couneil Rescheduling of Road Section Closures

The Council Representative may, upon sixty (60) Business Days ptior written notice, require the
Service Provider to re-schedule a period of Road Section Closure set out in a Road Closure
Schedule, provided that the Council Representaiive may not require:

@ that such petiod of Road Section Closure be brought forward by more than sixty (60) days
from the scheduled date of commencement of sueh period of Road Section Closure; or

(b) that a period of Road Section Closure be deferred by more than sixty (60) days from the
scheduled date of commencement of such period of Road Section Closure.

Emergency Road Section Closures

if as a result of an emergency the need arises for Emergency Reactive Maintenance reguiring Road
Section Closures otherwise than in accordance with a Road Closure Schedule or as permitted under
paragraph 28.2, the Service Provider may effect such Road Section Closute, provided that the
Service Provider shall, as soon as reasonably practicable, advise the Council Representative of and
the reasons for such closure and shall take all reasonable steps to minimise the duration of such
Road Section Closure.

Duty of Good Faith
The Service Provider shall at all fimes be under a duty of good faith to ensure that the Service

Provider plans, records and reports Road Section Closures and provides the Coungi! with a true and
falr view of the extent, location and duration of all Road Section Closures and at the end of each

42

@
@
@
&
@
@
@
@
@
®

@ e 0 O 0 & 6 &




o0 00000 eO®oe e ®OOCOOOS G C

277

278

279

month shall provide a report fo the Council detailing the timings and extent of actual Hoad Sechion
Closures for the previous month as part of the Monthly Report

Provision of Information in relation to Traffic Regulation Orders

Whether ot not paragraph 30 {Exercise of Statutory Powers by Council) applies, the Service Provider
(at its cost) shall be responsible for, and shall provide to the Council, all data gathering, document
preparation, admmnistrative and other support and haison (including preparation of plans, publication
of notices, administrative steps required to serve notices and serving notices) in such manner and at
such times as fo enable the Council to make any traffic regulation order in connection with the
carrying out of the Highways Sefvices

[ssue of Traftic Regulations Orders

Subject to paragraph 30 {Exercise of Statutory Powers by Counctl) at the request of the Council and
on such tetms and conditions as the Council may require consistent with the proper exercise of its
statutory duites, the Service Provider shall be responsible on behalf of the Councll, for the
advertising, making and implementation of all trafiic regulation orders/notices required in order for
the Service Provider to carry ouf the Highways Services.

Information on Hoad Closures

The Service Provider shall provide to the Council such mformation (ncluding without himitation
detals of proposed Road Section Closures and information about iis traffic safety and management
measures on the Highway Networl) as may be required for purposes of any information service
operated by or on behalf of the Counct from time to tme  Such information shall contain such
details, be in such iormat and be sent to such address at such times as may be notfied to the
Service Provider by the Counctl from time to time.




Part 8 — Condition of the Highway Network

28

2e.1

Service Provider Due Diligence

Without any limitation to any other provision of this Agreement the Service Provider, io the exient
reasonably required, shall be deemed fo have:

(a)
(b)

(©

{d)

C)

{0

satisfied itself as to the nature and extent of the risks assumed by it under this Agreement;

gathered all information necessary io perform its ebligations under this Agreement and any
other obligations assumed;

inspected and examinad fo its reasonable safisfaction the Highway Network and their
surroundings and, where applicable, any existing structures or works on, over or under the
Highway Networlc

satisfied itself as to:

0] the means of communication with and access to and through the Highway Network,
the accommadation it may require and the adequacy of ths Tights of access set out
in paragraph 13.1 (Licence) for those purposes;

{ii) the possibility of interference by persons {other than the Counecil and other than
persons elalming rights or fitle through, under or paramount to the Council) with
access to ar use of the Highway Networl or benefiting from rights in respect of land:

(i) the precautions and fimes and methods of working necessary to prevent any
nuisance or intetference, whether public or privaie, being caused to any third
paities; and

(iv) the risks of interference by Protestors or Trespassers or any other persons
trespassing on the Highway Network;

examined, checked and safisfied itself as io the adequacy, correctness and suitability of all
Design Data made available to the Service Pravider by the Council prior to the Agreement
Date and which the Service Provider has adopted or made use of in the Method Statements
or which the Service Provider intends to adopt or make use of; and

generally obtained for iiself all necessary information as to:
] the risks, confingencies and all other circumstances which may influence or affect
the requirements in relation to the Highways Services and its decision to confract to

carry out the Highways Setvices; and

(i) any other factors which would affect its decision to enter into this Agreement or the
terms on which it would do so.
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Part 9 — Contracting out and carrying out.of Funchions/Statutory Powers

29

291

292

293

284

Contracting Out of Functions
Contracting Qut of Funeciions

Subject to the provisions of this paragraph 29, the Service Provider is hersby authonsed by the
Councll as local Highway Authonty, Highway Authorty, Sireet Authonly, Bndge Authority,
Responsible Authoriy, Transport Authonty and Traffic Authonty (each as defined mn the Highways
Act andfor NRSWA) from the Service Commencement Date until the Expiry Date or, if earlier, the
Termination Date to exercise, for the purposes of the provision of the Highways Services on the
Highway Network each of the functions of the Council hsted in Annex 2 of these Highways Services
Special Conditions The Service Provider and the Council shall take such actions as are necessary
for the efficient transfer of any such function to the Service Provider.

Terms of Authorisahion

The authorisation made under this paragraph 29 1n respect of each and every Authorised Function 1s
made on the following terms

(a) it shall be non-assignable; and

(b) the Service Provider shall not delegate any Authonsed Function but, for the avoidance of
doubt, shall be entiled to require sub-contractors to provide services n relatien any
Authonsed Function,

and the Seivice Provider shall exercise properly and fully each of the Authonsed Funciions in
respect of the provision of the Highways Services on the Highway Network for as long as the
authonisation made under this paragraph 28 s effective

Revocation of Authorised Functions

The Council may, in its absolute discretion, revoke the authornsaiion in respect of any or all of the
Authonsed Functions and any such decision of the Gouncil shall not be subject to review under the
Dispute Resolution Procedure Such revosation shall be a Council Change and the provisions of the
Change Control Procedure shall apply The Service Provider shall cease to exercize the relevant
Authorised Function from the date of revoecation which shall be the date agreed or determined
pursuant fo the Change Control Procedure |f an authornisation 1s revoked by the Councii other than
I accordance with this paragraph 28 3, then for the purposes of Section 73 of the Deregulation and
Contracting Out Act 1984 "relevant coniract" shall mean this paragraph 29 3 and no other provision
of these Highways Services Special Conditions

Expiry of Authorisation

In the event that the 1999 Order and/or the 2009 Order or any replacement order made under
Sechion 77 of the Deregulation and Contracting Out Act 1994 shali cease for whatever reason to be
effective n relation to any or all of the Authonsed Funchons, such cessation shall be an Council
Change and the provisions of the Change Conitol Procedure shall apply
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28.5

288

28.7

Exercise of Authorised Functions

. In exercising the Authorised Functions the Service Provider shall act in accordance with the

principles of any Law which governs the conduct of the Council and, without prejudice to the
generallly of the foregoing, shall:

(a) comply with all relevant Law, Guidance, Highways Standards and any other administrative
and procedural requirements:

[[x)] not fake any decisions or actions which may be considered perverse or unreasonable and
liable to be quashed;

() abey the tules of natural justice; and

(=) take-such reasonable actions as are necessary to minimise the risk of Judicial Reviaw

and if the Service Provider fails to exercise any Authorised Funefion in the manner set out in this
paragraph 28 then the Council may withdraw or suspend the authorisafion in respect of any such
Authorised Function,

Reporting of Authorised Functions

For so long as any authorisation under this paragraph 29 is effeciive the Service Provider shall
include in the Monthly Repori details of all actions taken by the Service Provider pursuant to the
Authorised Functions In respect of the relevant monih; including without limitation details of:

{a) all notices given and received:

(b all directions and consenis given to Statutory Undertakers:

(c) all agreements, commitments or compromises reached with Statuiory Undertakers: and

(d) any atbitration proceedings commenced or proposed.

and without prejudice to the generality of paragraph 29.6(a) - 29.6(d) (inclusive) the Service Provider
shall provide to the Council Hepresentative with the Monthly Report, all copies of all consents and
directions given by the Service Provider and all notices given and received by the Service Provider
pursuant to the Highways Act or NESWA,

Action on ceasing of authorisation

In the event of:

(8) the revocation of an authorisation under paragraph 29.3; or

{2)] the suspension or withdrawal of authorisation under paragraph 28.6; or

(e) on the expiry of an authorisation under paragraph 29.4;

the Service Provider shall take such actions as are necessary for the efficient transfer of any such
function to such persons as the Council may designate.
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298 Further Orders

In the event that any further order under Section 73 of the Deregulation and Contracting Out Act
1994 provides for the exercise of further functions of a2 Local Highway Authonty, Sireet Authority,
Traffie Authonity or Bridge Authonty addittonal o those listed in Aninex 2 of these Highways Services
Special Condrtions (Authonsed Highway Functions and Services) then

the Counctt may give written notice authonsing the Service Provider to exercise any, or all,
such further functions for the remainder of the Services Period {but not prior to the Service
Commencement Date) for the purposes of the provision of the Highways Services on the
Highway Networls, and

the Service Provider and the Council shall take such actions as are necessary for the
efficient transfer of any such further funchons fo the Service Provider,

and the provisions of this paragraph 28 shall apply as If such further functions were Authorised
Functions hsted in Annex 2 of these Highways Services Special Conditions (Authonsed Highway
Functions and Services)

288  Primary Duty of Co-Ordination

The Service Provider shall

use Iis best endeavours fo co-ordinate the execution of works of all kinds affecting the
Highway Network (whether carried out by a Service Provider or Service Provider Helated
Party ar by third parties)

0] in the interests of safety;

(u) so as to mimmise the inconvenience 1o persons using the Highway Network having
regard in pariicular to the needs of pecple with disabiliies, and

{m) 50 as io protect the structure of the Highway Network and the integnty of Apparatus,
and In accordance with all relevant Law, Guidance and Highways Standards, and in
accordance with paragraph 22 10,

comply with such directions as to the co-ordination of works of all kinds mncluding the co-
ordinabion of works on streets other than the Highway Network, as the Council may give
from time fo time cansistent with Good [ndustry Prachce;

take steps to ensure that Statutery Undertakers only open the highway relying upon Section
55 of NRSWA where there genuinely is a requirement to carry out emergency works (as
defmed in NRSWA),

at all tmes, on request, demonstrate to the Council that it has carmed out all appropriate
monitoring, ackons and measures required to ensure compliance with this paragraph 28 9.

29,10 Obligations under NRSWA

In patforming the Highways Services, the Service Provider shall
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operate the GMRAPS within Trafford and carry out any other obligations under the NRSWA
regarding the occupancy of the highway required by the sfatutory undertakers to carry out
works;

comply with NRSWA and fuliil all obligations of the Council under NRSWA;

comply with the Regulations and Highways Standards;

comply with any requirements of Statutory Undertakers nolified to the Service Provider
pursuiant 1o NRSWA,;

shall at all times take all steps necessary 1o ensure that the Council is able to comply with its
duties under NRSWA, the Regulations and the Codes of Practice; and

assist the Council in carrying out any tasks it needs io underiake pursuant to
paragraph 29.10(e).

2811 Carrying out of Works

The Service Provider shall notify the Council of all proposed Major Highway Works, Diversionary
Works and Works for Road Purposes necessary in connection with the Highways Services and shall:

(a)

(b)

direct, notify, contract, commit or compromise with Statuiory Underiakers in respect of such
works; and

carry out any such works in aceordance with NRSWA, the Regulations, Highways Standards
and the provisions of this paragraph 29.

29,12 Costs of Works

The Service Provider shall be responsible for all costs of, and shall make all payments due to,
Statutory Undertakers in connection with any Diversionary Works provided that:

@)

(b)

{©)

subject to paragraph 29.12(b) and paragraph 29.17, the Council shall pay to the Service
Provider within twenty (20) Business Days of receipt by the Council, any monies actually
received-by it from any Statutory Underiaker in respect of the Highway Network pursuant to
any provision of NRSWA, the Regulations or the Godes of Practice, other than fees relating
to Sample Inspactions;

if 2 contribution is made to the Counci! pursuant to Section 78 of NRSWA then payment
shall only be made to the Service Provider if the confribution relates fo costs actually
incurred, ot likely to be incurred, by the Service Provider during the Agreement Period and
ihe Service Provider shall pay to the Council any contribution received if the contribution
relates to'costs incurred or likely to be incurred outside the Agreement Period;

at the request of the Service Provider, the Council shall use reasonable endeavours to
recover and pay to the Service Provider (other than charges pursuant fo Section 74A) of
NRSWA all sums due to the Council as Street Council in respect of the Highway Network
pursuant to NRSWA, the Regulations or Codes of Practice and the Sertvice Provider shall
reimburse to the Council all costs (including administrative costs, general staff costs and
overheads) incurred by the Council in pursuing payment of such sums.
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2813 Strest Works Register

2914

2815

The Service Provider shall.

@

{b)

(©

maintain, keep and manage the Street Works Register providing informaiion as more
particularly prescribed pursuant to Sections 53 and 54 of NRSWA and such other
information of which 1t becomes aware as 1s eligible for registration,

make any payment or payments to such party as may be required pursuant to Section 53(5)
of NRSWA,

maintan at all times a terminal linked to the Street Works Register for the purposes of giving
and recenving notices and information affecting the Highway Network and the surrounding
road nefwork

Payment by Statutory Undertakers

The Service Prowider shali be entitled, on behalf of the Councll, 1o request that Statufory Undertzakers
pay any charges due under Sechon 74A of NRSWA and any regulations made pursuant to )if At the
request of the Service Provider, the Council shall use teasonable endeavours to recover all chargss
properly requasted and pay all net recepts to the Service Provider and

(@)

{b)

(©

all receipts net of costs recaived by the Service Provider pursuant fo Sechon 74 of NRSWA
and any regulations made pursuant to i shall be used only for delivering the Highways
Services,

the Service Provider shall provide the Council, on request, all records and accounts of any
receipts and the expenditure of those receipts necessary fo demonstrate compliance with
paragraph 29 14(a),

the Servies Provider shall tndemnify the Counail for all costs (including admimistrative costs,
general staff costs and overheads) incurred by the Council 1n pursuing payment of such
charges.

Street Works Licence

Subject to the provisions of Section 50 and Schedule 3 of NRSWA, the Councll shall as soon as is
reasonably practicable after receiving a request from the Service Provider, grant a Street Works
Licence to the Service Provider and the relevant sub-coniractors in respect of any specified part of
the Highway Neiwork on the terms that the Street Works Licence shall’

{a)
{b)

()

be non-assignable,

not continue beyond the shotier of the Service Period and the pertod dunng which the
Council 1s Street Authoniy 1n respect of the Highway Network; and

only be exetrcisable after consuliation with any affected Relevant Authonty or any person
owning Apparaius.
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28.16

2917

30

30.1

30.2

Possible Offences of Statutory Undertakers

The Setvice Provider shall notify the Council of any possible offence committed, or likely to be
commiited, by a Statuiory Undertaker under NRSWA of which the Service Provider is aware and
shall provide such information relating to such offence as may be required by the Coungil.

Works under Section 82(2) of NRSWA

if works are necessary as a consequence of an event described in Section 82(2) of NASWA then
such works shall be a Change requested by the Council and the provisions of the Change Control
Procedure shall apply. Any sums received by the Council from any Statutory Undertaker in
connection with such event shall not be subject to paragraph 29.12,

Exercise of Statutory Powers by Council
Exercise of Statutory Powers

Whenever the exercise by the Council of any statutory power is essential to enable the Service
Provider to perform any obligation under this Agreement, the following provisions of this
paragraph 30 shall apply.

Request by Service Provider

(a) [f the Service Provider believes that the exsrcise by the Council of any statuiory powér is
essential to enable the Service Provider to petform any obligation under this Agreement, the
Service Provider shall give written notice to that effect to the Council and such notice shatl:

)] clearly specify the action requested of the Council, the duty of the Service Provider
under these Highways Services Special Conditions in respect of which such action
is requested and the reasons why such action by the Council is required;

(i) indicate the time by which the requesied action is required; and

(iiiy set out any recommendation by the Service Provider in respeet of the requesied
action,

{b) No later than fifteen (15) Business Days after receipt of the notice referred to in
paragraph 30.2(a), the Council shall acknowledge receipt of such notice and shall give its
estimate of the date on which it will respond on the merits of the request, which date shall be
as soon as reasonably practicable in the citcumstances, taking into consideration, among
other things, any requirement for consultation with the public or other Interested parties in
connection with such request. No such estimate shall be binding on.the Council.

() The Courcil shall consider on its merits in accordance with its statufory duties any request
for action contained in the notice referred to in paragraph 30.2(a), Without limiting the
discretion of the Coungil in responding fo any such request, the Council shall, in reaching
any such decision, give consideration, among eother things, to the matters set out in
paragraph 30.3. The decision of the Council on the metits of the request shall not be subject
to review under the Dispute Resolution Procedure.
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30.3

304

305

306

Mafters to be considered by Council
The considerations referred to in paragraph 30 2(c) are the following

() - whether the Couneil has the statutory power io take the action requested by the Service
Provider pursuant to paragraph 30.2(a),

(b) whether there 1s any alternative course available o the Service Provider (and the cost of
such alternative course) which would not require action by the Gounaill,

(¢) the effect the requested action would have on the interests of any third pariies,

(d) whether the iming and substance of the request is such as to enable the Counail to consider
the menits of the request i accordance with the principles of procedural fairness (taking into
account where appropnate the necessity or destrability of consultation with other Interested
parties), and

(e) whether the achon requested would have any implications for safety, eiher of any third
parties or members of the public

Unreasonableness of Couneil
Subyject to paragraph 30 5, if

@ In the exercise of its discretion, the Council refuses to take the achion requested, or

i7)] the Council unreasonably delays 1n taking the action requested (unreasonableness being
assessed In the context of the processes which the Council must propetly go through in
order to arnive at its decision, including any mandatory or proper discretionary consultaiion
periods and the Ike, and the burden of proof shall be upon the Service Provider to prove In
any dispute undst the Dispute Resolution Procedure that delay has been unreasonable for
this purpose),

then such refusal or delay shalf constitute an Excusing Cause and the pravisions of paragraph 39
{Excusing Cause) of this Agreement shall apply

Duty {o Mitigate

The Service Provider shall not be relieved of its liability pursuant to paragraph 30.4 to the extent
such hability could have been avoided by the Service Provider taking all steps necessary io mitigate
the effects of the refusal or delay of the Council to take the requested achion but was not se avoided
because the Service Provider falled to take such sieps

Secretary of State/Court consent

If the Councll, In the exercise of its discreton, decides that It wishes fo seek to exercise such
statutory power requested by the Service Provider pursuant to paragraph 30.2(a) and the consent,
confirmation or order of the Secretary of State or any order of the Court I1s required for the exercise
by the Councll of such statutory power-

{a) then the Council shall, as soon as reasonably practicable m the circumstances, apply for
stich consent, eonfirmation or order,
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31

31.1

31.2

{b} the decision of the Secretary of State or the Court shall not be subject to review under the
Dispute Resolution Procedure and the Ceuncil shall not be obliged to exercise any right of
appeal of such decision;

(c) if the Secrstary of State or the Court refuse io give or make any consent, confirmation or
order then:

] if the refusal renders impossible (and not merely more expensive) the Service
Provider's performance of these Highways Services Special Conditions (as a whole)
or has a fundamental effect an the rights and obligations of the Setvice Provider
under these Highways Services Speclal Conditions, then the Council shall issue a
Change to address such impossibilily or fundamental effect; and

(i in ail other cases the provision of paragraphs 30.4 and 30.5 shali apply.
Operations affecting Statutory Undertakers

Council Consent

Other than pursuant to an Authorised Function, the Service Provider shall not contract with, enter
info binding commiiments with, compromise with, give a notice of intention 1o proceed fo, impose
obligations upen, jssue Sireet Works Licences to or seek to recover costs from any Statutory
Undertaker or earry out works affecting any Statutory Undettaker, without the prior written consent of
the Council. Such consent of the Council may be given either in terms relating to a particular
contract, commitmeni, compromise or works or upon terms relating fo particular classes of contracts,
comimitments, compromises or works.

Council obligations
The Council shall:

(@) from time to time, at the request of the Service Provider, notify Statutory Undertakers that,
subject o the terms and conditions set out in paragraph 28 (Contracting Out of Functions),
the Service Provider shall be periorming the services referred {o In paragraph 29
{Contracting Out of Functions); and

(b prompily notify the Service Provider of any Statutory Undertaker's requirements or notices or

any notices from Sireet Authorities for streets other than the Highway Network (but which
affect the Highway Netwaork) which i receives pursuant to NRSWA or the Regulations.
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Pari 10 — Service Standards and Payment

a2

321

32.2

Service Obligation

Standare of Service

The Service Provider shall provide the Highways Services continuously throughout the Services

Pernod-

() in accordance with the Agreement Standard,

(b) In accordance with the Annual Programmes,

(c) In accordance with all Highways Standards;

(d) In accordance with the other provisions of these Highways Services Special Conditions;

(e) In order to, subject to paragraph 8 (Traffic Management) and paragraph 9 {Special Event
Closures), keep the Highway Network open for public use;

] without prejudice to paragraph 28 8 (Pnmary Duty of Co-Ordination), so as not to interfere
unnecessarily with the convenience of

()

(1)

(m)

the public or the access to, use and occupation of public or private roads or
footpaths, footways or brnidleways, whether under the control or in the possession of
the Council or any other person,

the users of any Council areas of the Highway Network not being used for highway
OF aCcess purposes, or

the owners or occupiers of land or persons benefiting from Land Righis in respect of
Jand adjacent to the Highway Network , and

(@) in 2 manner which shall:

()

)

{m)

secure the safely of users of the Highway Network, workers or other persons on the
Highway Network or on land adjacent to the Highway Network or using adjoining
roads or faciliies;

enzable the Counct to fulfil (fs statutory dufies and functions in relabion fo ihe
Highway Network and not place the Council in breach of any Law relating fo the
Highway Network, and

not impair the ability of others with statutory dubies or funchons in relatton 1o the
Mighway Network to perform those duties and functions

Objectives of the Service

In performing the Highways Services the Service Provider shall use reasonable endeavours to

ensure that.

(&) delay to users of the Highway Network and of adjoining roads or faciliies are mimimised,
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(b)
(c)

{d)

(e)
{
()]

(h)

)

(k)

U

()

(b)

optirnise the availability of the Highway Network for public use;

the risk of adverse effects on the environment and on the amenity enjoyed by the owners

and occupiers of land adjacent to the Highway Network and to adjcining roads and facilities
15 minimised;

accidents and emergencies are responded to as guickly as possible and their adverse
effects minimised;

risk of damage or disturbance to or destruetion of third party properiy is minimised;
members of the public are treated with due couriesy and consideration;

users are given adequate information and forewaming of any evenis on or any matters
affectifig the Highway Network as will enable them to minimise any adverse conseduences
on them of those events or matters;

data relating to the maintenance of the Highway Network and events on the Highway
Network are collected and disseminated such that the Council and other persons or bodies
with staiutory duties or functions in relation to the Highway Network or adjoining roads are
betier able to perform those duties and funetions;

the Highway Network is operated and maintained to no less a standard than is appropriate
for 2 highway of the character of the Highway Network and for use by the traffic which is
reasonably to be expecied to use the Highway Networl:

S0 far as it is consistent with the requirements of safety and information for users that there
is a minimum of signage and size of signage agsociated with highways;

at all times the environmental and aesthetic quality (including the standard of design and
materials used) of the Highway Network shall be maintained and, where possible, enhanced;

that the level of night time working is kept at a minimum consistent with local envircnmental
and amenity sensitivities.

32.3 Design Standards

The Service Provider shall ensure that:

any works will comprise only materials and goods which will be of sound and merchantzble
quality and have been manufactured or prepared in accordance with the Highways Services
Specification and with the quality assurance procedures established pursuant fo
paragraph 37 (Quality Management and Safety) and all workmanship shall be in accordance
with sound construction practice applicable at the time of construction; and

subject to the terms of the Review Procedure, the design of any Highway Network Part
(including any works affecting a Structure) shall be carried out by and/or supervised by
persons who are suitably qualified and experienced so to do and in patticular have adequate
previous experience of the part of the design they are carrying out or supervising.
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33

3341

Maintenance

The Service Provider shall ensure, on a continuing basis, that at all tmes ts mamtenance and
operating procedures are sufficient to ensurs that

(@)

(b)

(c)

the Highways Services are contnuously compliant with the Highways Services Specification
and these Highways Services Special Conditions,

the design intention of all Highway Network Parts to achieve thewr full working life 1s
maintained, and

the relevant Highway Network Parts shall comply with the relevant Required Standard (as
defined 1 paragraph 40 4{a)) on the Expiry Date

Sub-Contractors in the Consiruction Industry Scheme

The following provisions shall apply in respect of the Sub-Contractor Legislation (as hereafter
defined)

(a)

(b)

{©

(d)

it this paragraph 33 (but not otherwise)

{ Sub-Confractor Legislation means Chapter 3 of Part 3 Finance Act 2004, ihe
Income Tax {Construction Industry Scheme) Regutations 2005 (S| 2005/2045) and
the Inceme Tax (Construstion Industry Schems) (Amendment) Regulations 2007 or
any other statute or subordinate legisiation relating to the Scheme as from time fo
time modified or replaced aither before or after the Agresment Date,

(] Principal means a person who 1s a coniractor for the putposes of the Sub-
Contractor Legislation,

i) Statutory Deduction means the deducton refetred to m section &1 of the Finance
Act 2004 or such other deduction as may be required by Sub-Contractor Legislation,

the Parlies acknowledge that the Council 1s a2 Principal, and the Service Provider i1s a sub-
contracior and this Agreement 1s a aontract relating to consfruchion operations for the
purposes of the Sub-Confactor Legislation and that therefore the Sub-Contractar Legislation
shall apply to all payments to be made by the Counct to the Service Provider hereunder,

not later than friteen {15} Business Days before the first payment under this Agreement 1s
due to be made to the Service Provider or after this paragraph 32 applies for the first time
and on each occasion when this paragraph 33 applies followng a period when it has not so
applied, the Service Provider shall, io the extent appropnate under the Sub-Contractor
Legislation, provide the Counell with all information and assistance which may be required
by the Council in order to venfy the Service Provider's entilement fo be paid without the
Statutory Deduction under the Sub-Contractor Leqislation, or the rate of Statutory Deduciion
which s applicable to such payment, including (but not limited o) 1ts unique taxpayer
reference,

the Councl shall as a Principal’
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(i provide to the Service Provider in writing any information required under Section
4(8) of the Income Tax (Construction Industry Scheme} Regulations 2005 or such

other information as may be required by the Sub-Contractor Legislation ai the
relevant fime;

{ii) submit monthly refums to HM Revenue and Customs in accordance with the Sub-
Contractor Legislation,

as appropriate under the Sub-Coniractor Legislation in force at the relevant time;

where any error or omission has oecurred in calculating or making the Statutory Deduction
then:

{N in the case of over-deduction, the Council shall corract that error by repayment of
the sum over-deducted to the Service Provider (save where the Council has
accounted for that deduction to H M Revenue and Customs, in which case such
repayment shall be made following and to the extent of a receipt by the Council of a
corresponding repayment from H M Revenue Gustorns which the Council shall use
reasonable endsavours to procure as seoh as reasonably pessible); and

{it) in the case of an under-deduction, the Service Provider shall correct that error or
omission by repayment of the sum under-deducted to the 4Authority forthwith on
written demand;

it cornpliance with this paragraph 33 causes the Autherity or the Service Pravider to breach
any other term of this Agreement, then the provisions of this paragraph shall prevail, and in
parficular (without limitation) any provision in this Agreement which;

{f) require the payment of interest by the Goungil to the Service Provider (fo the extent
that they require such payment of interest); or

(i1} give the Service Provider the right to terminate ihis Agreement due to amounts of
money due from the Council to the Service Provider being unpaid,

shall not apply to any amount properly withheld or not paid by the Council in accordance
with the provisions of paragraph33.1(e) or fo an error or omission by the Council in
caleulating or making the Staiutory Deduction where that etror or omission has been
reclified under paragraph 33.1(d).

a4 Not Used

35 Third Party Undertakings and Agreements

35.1  Council subeontracts Third Party Undertakings to Service Provider

From the Service Commencement Date, the Council sub-contracts to the Service Provider the
ohligation to observe and perform all obligations of the Council under the Third Party Undertakings
(other than the Retained Obligafions) and shall indemnify and (subject to clause 41 (Indemnities and
Liability)) of this Agreement hold the Gouncil harmless from and against:
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()

{b)

(©

all kabiliies ansing out of, or 1 relation to, the Delegated Obligations or the performance,
defeciive performance or fallure to perform the Delegated Obligatons to the extent due for
performance after the Service Commencement Date; and

the Council's internal costs of satisfying the Delegated Obligations in place of the Service
Provider (where, following such falure or defective performance and in iis absolute
discrefion 1t elects to do so) and a faur appothionment of the cost of any employees or other
resources comumited 1o so doing as a result of the defechve performance of the Service
Provider or the falure of the Service Provider to observe or perform the Delegated
Obhgations, and

any Losses incurred by the Council as a resuit of the mability of the Counell to observe or
perform the Retained Obligations or to exercise the Hetalned Rights, or any increase in the
costs or expenses Incurred N ohserving or petforming the Retamed Obligations, to the
extent ansing from the falure of the Service Provider fo observe and perform the Delegated
Ohligations in accordance with their terms

Assignment of benefit of Delegated Rights fo the Service Provider

The Councll hereby assigns fo the Service Provider the beneiit of the Delegated Rights, and the
Service Provider shall, if requesied by the Council, perform the Delegated Rights, and shall observe
the proper exercise of the same and indemnify and, subject to Clause 41 {Indemnities and Liability)
of tfus Agreement hold the Council harmless from and against

(@)

(b)

all habibties ansing out of or 1n relation to improper exercise or a faillure to exercise the
Delegated Rights; and

any Losses incurred by the Council as a result of
)] the exercise by the Service Provider of the Delegated Fights, and

{1} the nability of the Council to observe or perform the Retained Obligations or o
exercise the Retaned Rights, or any mncrease In the costs or expenses mncurred m
observing or performing the Retained Cbligations, to the extent ansing from the
fallure of the Service Provider to exercise the Delegated Oblgations in accordance
with their terms and having due regard to the respective rights and obligatons of the
pariies under these Highways Services Specilal Condions

Retamed Obligations and Retained Rights

The Council shall observe and perform the Retained Obligatons and shall properly exercise the
Retained Rights and nothing In these Highways Services Special Conditions shall have the effect of
removing or otherwise prejudicing the exercise of the Retained Rights
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35.4

35.5

35.6

35.7

35.8

35.8

Informing other parties

The Councif shall, within fifteen (15) Business Days of the Service Gommencement Date, inform
each of the other pariies to the Third Pary Undertakings in writing that the Service Provider is the
assignee of the Delegated Rights and shall perform the Delegated Obligations on behalf of the

Coungil.

Consistency of exereise of rights and obligations

Each party shall exercise all of its rights and obligations under these Highways Services Special
Conditions, whether related to the Delegated Obligations, the Delegated Rights, the Retained
Obligations, the Retained Rights or otherwise, in a manner consistent with the observance and
performance of the Delegated Obligations and the Retained Obligations {as appropriate) and so as
to avoid puiting the other party in breach of either of the same.

Termination, release, variation ete of Third Party Undertakings

Subject to paragraph 35.8 neither party shall, without the other party's prior written approval (such
approval not fo be unreasonably withheld or delayed):

(@ agree to terminate, give notice fo terminate ‘or otherwise take action to terminate, repudiate
or discharge or secure the termination of any of the Third Parly Undertakings or treat the
same as having been terminated, repudiated or otherwise discharged;

(b) release, waive, setfle, compromise or otherwise prejudice or vary any rights or claims which
the other parly may have under any of the Third Party Undertakings; or

{c) vary or agree or puiport to vary the terms of any of the Third Party Undertakings.

New Third Party Agreements

The Service Provider shall not, without the prior writen consent of the Council, enter into with any
Third Party any Sommitment to provide or procure for the benefit of land or buildings or for such
Third Party, the provision or procurernent of any works relating to the Highway Network.

Novation Agreements

At the request of the Council, the Service Provider shall promptly and in any event within five (5)
Business Days enter info an agreement to novate to the Service Provider:

(a) any of the Transferable Agreements; and

(B) such other Third Parly Undertakings as the Council may reasonably require by notice in
writing to the Service Provider having abtained any required Third Party consents to such
novation any necessary Third Party executory actions,

but excluding from any novation any Retained Rights and any Retained Obligations.

Enforcement of Council's rights

The Council shall:
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Y] subject to paragraph 35.9(c), at the request of the Service Provider, take such steps as the
Service Provider may reasonably request to enforce the Council's nghts and powers under
the Third Party Underiakings {other than nghts and powers which have been novated to the
Setvice Provider in accordance with paragraph 35 8) to the extent reasonably required by
the Service Provider to petform its obligations under these Highways Services Special
Conditions,

[3)] subject 1o paragraph 35 7 permit the Serviee Provider to engage n such negohations and
conduct such disputes with any other party to the Third Party Undertakings as are
reasonably required by the Service Provider to perform its obligations under these Highways
Services Spectal Conditiens (other than in relation to Transferable Agreements which have
been novated to the Service Provider under paragraph 35 7) including by conducting such
court, arbitration or other proceedings as the Service Provider may reasonably consider
necessary for such purpose, and

(c) be indemnifted and secured {o ifs reasonable satisfaction by the Service Provider aganst all
habilibes incurred by virtue of, or In relation to, such matiers as are referred to In paragraphs
35 9(a) and 35 9(a), and be kept informed by the Service Provider of the progtess of any
such enforcement action, negotations, disputes or proceedings as are referred to In
paragraph 35 9(a)

Each Third Parly Undertaking notified to the Service Provider by the Council after the Agreement
Date shall be deemed to be a Change requested by the Counail and the ferms of the Change
Control Procedure shall apply

Highways Works Authonty
Notice by Council

The Councit may, acting n its capacity as a Highway Works Authority, propose to undertake or
procure the undertaking of any works andfor management net specifically dealt with by any other
express provision of this Agreement relating to the Highways Services within or about the Highway
Network and the Council does not (in its discretion) require those Highway Network Parts to be
removed from the Highways Services the Council shall

(@) where such works are

0] Small HWA Works, 1ssue a notice to the Service Provider at least five (5) Business
Days (or such other period as the Council may, actng reasonably, consider
appropriate); or

() Major Highway Works, issue a notice to the Service Provider at least twenty (20)
Business Days (or such other period as the Councl may, acting reasonably,
consider appropriate),

pnar to the Council Work Siart Date,

{b) the notice refetred to In paragraph 36 1(a) shall specify.

® the aifected part of the Highway Network,
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(ii) the date upon which the works are due fo commence (the Council Work Siart
Date); and

(i) a reasonable estimate of the completion date of such works (the Council Work End
Date} provided that the same may be altered by the Council (acting reasonably)
giving furthef wiitten nofice of te the Service Provider as soon as reasonably
practicable.

Response to HWA Works Notice

In response to any nolice served pursuant to paragraph 36.1(a), the Service Provider shall where
such naetice is in respect of:

(a) Small HWA Works.', respond to the Council at least three (3) Business Days; or
(b) Major HWA Works, respend to the Council at least ten (10) Business Days;

prior to the Council Work Start Date with a written response (the HWA Works Response} seiting out
any matters which, in the reasonable opinion of the Service Provider, the Council should have regard
in order to minimise disruption to the Highways Setvices, provided that the Council shall not be

bound to have regard to such matters,

Standards of HWA Works

Where the Council underiakes or procures any works and/or management in its capacity as Highway

Works Authority it shall comply with the following standards when undertaking such works andfor -

management:

(z) to ihe extent that an applicable standard is contained in the Design Manual for Roads and
Bridges, such standard; and/for

(b) to the extent that the works to be undertaken by the Council are not of a type to which the
standards described in paragraph 36.3(a) apply, Gocd Industry Practice.

Interference of HWA Works

Works and/or management carried out or procured by the Councll as referred 1o in paragraph 36.1
shall, to the extent that the Service Provider is unable o provide any part of the Highways Services,
constitute an Excusing Cause and to the provisions of clause 39 (Excusing Causes) of this
Agreement shall apply.

Quality Management and Safety

Quazlity Management Systems and the Service Qualily Plan

The Service Provider shall ensure that:

(@) the provision of the Highways Services is the subject of quality management systems;

{b) the quality management systems referred io in paragraph 37.1(a) shall be reflected in

appropriate quality plans, the standard of which shall be consistent with ISO 9000 or any
equivalent standard which is generally recognised as having replaced ii;
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{c) without limitation to the generalty of paragraph 37 1{(a), there shall at all times be In
existence a Design Qualty Plan and a Service Qualty Plan, and

{d the Highways Services 1s carned out in compliance with the Quality Plans

Sub-Contractors

Where any aspect of the Highways Services are performed by a Sub-Cantractor, then the provisions
of this paragraph 37 (in so far as relevant or appropriate fo the activities to be performed by such
Sub-Contractor) shall apply in respect of each Sub-Coniractor (and the Service Provider shall
procure that such Sub-Contractor shall comply with the same) Provided that this paragraph 37 shall
not be construed as requiring a Sub-Contractor to have therr own Quality Plans or to appoint a
separate Quality Manager bui only to comply with the relevant sections of the relevant Qualty Plan.

Changes to the Quality Plans

The Service Provider shall make such changes to any Quality Plan as 1s required for such Quality
Plan to continue to comply with the requirements contained in these Highways Services Special
Conditions and such changes shall be subject to the Councif's approval given in accordance with the
Review Procedure.

Quality Manuals and Procedures

If any Quahty Plan refers {o, relles on or incorporates any quality manual or procedure then such
qualty manual or procedure or the relevant paris thereof shall be subrmited at the time that such
Quality Plan {or part thereof} 15 submitted pursuant to the Counell for review In accordance with the
Review Procedure, and the contents of such quality manual or procedure shall be taken into account
in the consideration of the relevant Quality Plan (or part thereof) pursuant o the Review Procedure

Quality Manager

The Service Provider shall appoint (or shall procure the appomniment of) a person to act as a Quality
Manager from the Service Commencement Date, to assist the Service Provider in the performance
of its obligations under this paragraph 38 and:

(@) the identity of the Quality Manager (and any replacament) shall be subject to the prior written
approval of the Council Representative (such approval not fo be unreasanably withheld or
delayed); '

(b) without imitation, the terms and conditions of the appointment of the Quality Manager shall
require huim to

® ensure the effective operation of the quality systems descnibed in this paragraph 37,

(1 audit the quality systems at regular intervals and report the findings of such audi to
the Council Represeniative,

(u) review all quality systems at intervals agreed with the Council Representative to
ensure their confinued suikability and effectiveness;

() lzuse with the Council Representative on all matters relating to quality management,
and
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) report io the Service Provider on all matters relating to this paragraph 37.

Quality Monitoring

The Council Representative may carry out audits of the Quality Management Systems (including
without limitation all Quality Documentation) at approximate intervals of three (3) months and may
cary out other periodic monitoring, spot checks and auditing of such Quality Management Systems.

Site Safety and Security

The Service Provider shall have full regard for the safely of all persons on the Highway Network
(including Work Sites) (whether lawfully or nof} and shall keep the Work Sites in an orderly state
appropriate to the avoidance of danger to such persons. Without limitation to paragtaph 19 (Security

of the Highway Network), the Service Provider shall take such measures as are reasonably requirad.

to prevent trespass onto Work Sites of any persons or livestock not enfitlied to be there including,
without limitation, the fencing of Work Sites where appropriate.

Management of risk

The Service Provider shall:

(a) establish and maintain effective policies, procedures and systems for the effective ongoing
management of significant strategic and operational risks throughout the Agreement Period

5o as to minimise the potential impact of any such risk on the Council, the Service Provider
and the Highway Neiwork;

[13)] provide to the Council Representative on request information on the Service Provider's
policies, procedures and systems for managing risk, such information to include without

limitation:

(i) details of the structure of the ownership of risk within the organisation and where
responsibility for the management of significant strategic and operafional risks lies;

(i) details of policies, procedures and systems for identfifying, profiling, contralling and
monitoring all significant sirategic and operational risks; and

(iiiy details of the monitering and reviewing of policies, procedures and systems for the
management of the risks to ensure eifectiveness in practice.

Emergency Services

The Service Provider shall comply at all fimes with all lawiul and proper instructions of ths
emergency sefvices in respect of the Highway Network.

Liaison and Partnering
Interested Parties and Consultees
The Service Provider shall, in connection with cartying out the Highways Services:

{a) discharge any lawiful and proper requirements of any Relevant Authorities of which the
Service Provider has notice or ought reasonably to be aware from time to time:
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(b)

take all reasonable steps, ancillary to fhe Highways Services in order to minimise any nsk of
a Judicial Review challenge being made against the Council as a result of the Highways
Bervices being carried out  Without limitation, such steps shall where appropriate include:

(1 the provision of Information fo the public;
() consuitation with the public, and

() taking reasonable steps to reflect the ouicome of such consultation th the manner in
which the Highways Services are carned out.

Traffic Data

Without prejudice fo any rnighis which either party may have in the Traffic Data each party shall be
entitled, without further consent from the other party

(@)

to use the Traffic Data for the purposes of exercising Its nghts or carrying out its obligations
and nghis under these Highways Services Special Conditions, in the case of the Council
cnly, or carrying out any statutory function, and

to incorporate the Traffic Data in any traffic or other staiistics prepared by or on behalf of
each party and fo publish such statistics or the Traffic Data either generally or fo a lirmited
category of persons or otherwise to exploit such statistics or the Trafiic Data and whether or
not in refurn for any fes.

Surveys on Expiry and Retenfion Fund

Final Surveys

No later than eighteen (18) months prior fo the Expiry Date, the Council shall be entitled to carry out
or procure the carrying out of

(a)

(b)

(©

a sutrvey (the Highway Netwark Survey) of the Highway Network to assess whether it has
been, and s being, mamntamed by the Service Provider in accordance with s obligations
under paragraph 32 1 (Standard of Service) and/or paragraph 32 4 (Maintenance);

a survey and/or investigation of the accuracy of the Management Information System (the
Management Information Systern Survey) to determine whether or net the Management
Information System has been, and 1s being, kept up to date by the Service Provider in
accordance with its obligations under this Agreement, and

if the Service Provider has been notified under paragraph 40 4(a) that rechfication andfor
maintenance work I1s required, then no sarlier than twelve (12) months prior to the Expiry
Date, the Council shall (to the extent the warks have not been ecarried out by the Service
Provider in the tenm) deduct the cost of the Highway Metwork Survey andfor the
Management [nformation System Survey and the costs of any required works as quantified
by ether the Highway Network Survey or the Management Information System Survey In
equal instalments from each Payment payable after the date of notfication and pay such
amount into an interest beanng account (the Retention Fund Aecount) unbl this Agreement
has expired or terminated,




40.2

40.3

40.4

40.5

and subject to paragraph 40.4(c), the cost of the Final Surveys shall be borne by the Council.

Notice of Final Surveys

The Council shall notify the Service Provider in writing a minimum of five (5) Business Days in
advance of the dates it wishes to carry out the Final Surveys. The Council shall consider in good
fajth any reasonable request by the Service Provider for the Final Surveys fo be cartled out on a
different dafes if such request is made at least iwo (2) Business Days prior to the nofified dates and
the Service Provider (acting reasonably) is able to demonstrate that carrying out the Final Surveys

on the notified dates would materially prejudice the Service Provider's ability to provide the Highways
Services.

Minimisation of Disruption

Whéii &arrying out the Final Surveys, the Council shall use reascnable endeavours to minimise any
disruption caused to the provision of the Highways Services by the Service Provider. The Service
Provider shall afford the Council or any persen carrying out the Final Surveys (free of charge) any
reasonable assistance required by the Council during the carrying out of the Final Surveys.

Results of Final Surveys

I the Highway Neiwork Survey shows that the Service Provider has not complied with or is not
complying with its obligations under paragraph 82.1 (Standard of Service) and/or paragraph 32.4
(Maintenance), or if the Management Information System Survey shows that the Service Provider
has not kept the Management Information System in accordance with its contractual obligations, the
Council shall:

(2) notify the Service Provider of the recification and/or maintenance work which is required to:

bring the Highway Network or the Management Information System 1o the standard they
would have been in if the Service Provider had complied or was complying with its
obligations uinder this Agreement and, in particular, to ensure the requirements of
paragraph 32.4 (Maintenance} are met {the Required Standard);

(B) specify a reasonable period within which the Service Provider shall carry out such work (the
Specified Period); and

() recover the cost of the Highway Network Survey andfor the Management lnformation
System Survey (as shall be applicable) from the Service Provider by means of a withdrawal
from the Retention Fund Account or, if the Retention Fund Acesunt has been exhausted, a

deduction from the next payment of the Payment or recover such amount as a debt payable
on demand.

Rectification Work

The Service Provider shall carry out such rectification and/or maintenance work nofified pursuant fo
paragraph 40.4(z) (the Outstanding Works) in order to reach the Requited Standard to the
Councif's reasonable satisfaction within the Specified Period and any cosis it incurs in carrying out
the Ouistanding Waorks shall be at its own expense.
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Reimbursement

If and 1o the extent that the Service Provider carnes out the Outstanding Works to reach the
Required Standard to the Council's reasonable satisfaction within the Specatfied Period, the Council
shall (to the exteni that then or subsequently there are funds standing 1o the credit of the Retention
Fund Account) retmburse the Service Provider's costs of 50 doing by withdrawing amounts from the
Retention Fund Account and paying these to the Service Provider If the aggregate of the amounts
from time to time paid mnto the Reiention Fund Accouni are Insufficient to cover the Service
Provider's costs, the Senvnice Provider shall bear the balance of its costs itself.

Failure to carry out work

If, and to the exient that, the Service Provider falls to carry out the Outstanding Works to reach the
Required Standard to the Council's reasonable satisfaction wittun the Specified Perod, the Council
shall be enttled to carry out iself, or procure the carrying out of the Quistanding Works at the
Service Providers expense The Council shall make withdrawals from the Refenton Fund Account
to pay for such work or, where there are msufficient funds in the Retention Fund Account make
deductions from the Payment to pay for such rectfication or maintenance works or recover such
amount as a debt payable on demand.

Balance of Fund
In the event that

(2 all the recttfication andfor mamtenance work 1dentrfied by the Council has been carned out to
the Required Standard; to the Counci's reasonable safistachion,

(b) all such rectiication and/or mamntenance work has been pawd for by the Service Pravider;
and

(c) no Termination Notice given in accordance with this Agreement 1s outstanding,

then the Couneil shall pay any credit balance on the Retention Fund Account (ncluding accrued
interest) to the Service Provider as soon as practicable

Public Health Act

The Service Provider shall be fully responsible for ensuring that the ohligations of Service Provider
and the Council (fo the extent that the Service Provider i1s carrying out such obligations on the
Council's behalf or 1s acting in accordance with the Council's reasonable instructions pursuant to this
Agreement) under the Public Health Act 1961 and all other applicable Law are comphed with insofar
as they apply fo the performance of the Highways Services and for taking all necessary or
appropriate action in relatron to the same
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Annex 2: Schedule of Council Authorised Highway Funciions'
Auihorised Highway Functions
Section A
Functions conferred by the Highways Act 1980 or any regulations under any provision of that Act

Bridge Authority has the meaning given in Section 88(1)(b) of the 1991 Act

Highway Authority has the same meaning as ascrnibed in the Highways Act; and

Traffic Authority has the meaning given in Section 121A of the Road Traffic Regulation Act 19684

1 Subject to paragraph 10 of this Seclion A, functions conferred on the Authonty as Highway Authonty

for a highway m relation to that highway or to highway connected land, by or under any of the
following provisions of the 1980 Act

C)] section 41 (1) (Highway Authorify's duty to mantam highway mamntainable at public
expense);

() ssciton 62 (general power of improvement);

(c) section 64 {dual carnagaways and roundabouts);

(d) section 66 {provision of footways and guard-rails ete. for publicly maintainable highways);
(® sechion 68 {refuges);

® section 68 (1) (Highway Authority's powers to construct, ight, stc subways);

(@ section 70 (footbridges over highways),

(R section 71 (margins for horses and livestocl),

m section 75 (1) and (2) (Highway Authonty's powers to vary widihs of carriageways and
footways),

m sechon 76 (levelling of highways);

(i) sectron 77 (alteration of levels),

()] sechion 78 (cutiing off of corners),

(m) sechon 80 (1}, (2), and (3) (power to fence highways),
() section 81 (provision of highway boundary posts),

{a) section 84 (mamntenance of cattle-grids and by-passes),

1 Indicative st Counail ta confiim
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(w)
)

)
(@)
(a=)

(bb)

(cc)

(ad)

{ee)

()

(gg)

(hh)

(if)

(i)

section 90 (protection of bridges and railways);

section 980G (iraffic calming works);

section B2 (reconstruction of bridge maintainable at public expense);

section 96 (powers of highway and local authorities to plant trees, lay out grass verges etc.);

section 97 (lighting of highways);

section 29 (metalling of highways);

section 100 (1), (2), (4), (6) and {6) (Highway Authority's powers and duties relafing to
drainage of highways) except insofar as they relate o the power to enter premises under
section 168 of the Water-Industry. Act 1821 {eniiy fof works purposes);

section 101 (1}, (3), (4), (5), and {6) (power to fili in roadside ditches eic.);

section 102 (1) and (2) (provision of works for protecting highways against hazards of
nature);

section 103 (provision of posts to indicate depth of flood water);
section 104 (mitigating nuisance of dust);
section 105 (power o improve road-ferries);

section 114 (provision of public conveniences by county eouncil for users of roads for which
they are the Highway Authority);

section 115H (1) (prohibition on exercise of certain of a council's powers witheut consent of
the Highway Authority);

section 133 (damage to footways of streets by excavations);

section 138 (1) and {2) (prohibition on deposit of builders' skips without permission of the
Highway Authority);

section 140 (2) (removal of builders' skips);

section 141 (2) (Highway Autherity's power by nofice to require remaval of iree or shrub in or
near cartiageway);

section 150 (1), (2} and (4) (Highway Authority's duiy to remove snow, scil ete. from
highway) except insofar as they relate to an obstruction in a highway which is the property of
any person;

section 167(2), (5) and (6) (consuliation with Highway Authority and local authority's power
to give notices in relation to reiaining walls near streets);

section 168 (1), (2}, (8) and (4} (power of Highway Authority to license, and give directions in
relation to, scaffolding or other structures obstructing the highway);
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(kk)  section 171 (contral of deposit of building matenals and making of excavations In streets)
except insofar as functions conferred by or under section 171(7) relate to the removal of
property of any person,

{n section 178 {1) (prohibition on placing rals, beams etc over highways without consent of the
Highway Authoriy)

Subject to paragraphs 11 and 12, funclions conferred on a local Highway Authordy by or under
section 288 of the 1980 Act (power to require gas and water pipes to be moved) msofar as that
provision applies 1o the exercise of any other function listed n this Part 1 of this Schedule 10

Subject to paragraphs 11 and 12, functions conferred on a local Highway Authonty as competent

authionty, by viriue of its being a Highway Authority for a ughway, by or under any of the following
provisions of the 1980 Act,

(a) section 143 (1) (competent authority's power 1o give notice requinng removal of structures
from highways); and

{b) section 154 (1), (1A) and (2) (cormpetent authority's power to give nolice requinng removal of
overhanging hedge, tree or shrub), and

{c) section 185 {competent authoniy's power to install eic refuse or storage bins in streats)

Functions conferred on a local Highway Authority as Highway Authority for a highway by or under
ihe following provisions of the Walkway Regulations 1973:

(a) regulation 8 (1} (prohibition on exercise of ceriain powers conferred on Highway Authonty in
relation to walkways without consent of buildmg owner),

{b) regulation 4 (1) (prohibition on placing etc. of apparatus of stafutory undertakers without
consent of Highway Authomty and buillding owner),

(c) regulation § (3) (prohibiton on temporary closure of walkway unid expiry of a specified
penod from the date of notice to the Highway Authoriiy and others), and

(d) reguiation 6 (stopping up of walkway by bullding owner)
Paragraphs 1 to 3 shall not include:

any functions conferred by or under section 294 of the 1980 Act (entry etc., of premises by Highway
Authonty or counetl for ceriain purposes), ot

(a) any function io the extent that the function confers a power or nght of entry into or on any
premises or land of which the local Highway Authority 18 not the owner or occupier

Where sechion 338 or 338 of the 1980 Act {saving for works, etc, of dock, harbour and canal
undertakers and saving for works efc. of drainage authorities eic) applies to the exercise of any
functions hsted in paragraphs 0 to 2, those functions shall be construed as including any addfional
requirements Imposed by those sections.

69




1981 Act:

(a)

(b)
o

©

(d)

(&)
®
(9)

(m)
0
)

(K
0

(m)
()
(0)

Part1
Autheorised Highway Functions

Seciion B

Functions conferred by the New Roads and Street Works Act 1991 or regulations under any of

provision of that Act:

Functions conferred on the Authority as Street Authority by or under any of the following pravisions of the

Section 53 (the street works register);

Section 54(1) and (4) (advance notice of certain works to be given to the Sirest Authority
and compliance with requirements imposed by the Street Authority);

Seciion 55(1) and {4) {notics to be given to the Street Authority of the starting date of works
and prohibition on starting works without notice except with the consent of the Street
Authority);

Section 56(1) and (4) (Street Authority's power fo give directions as to the timing of strest
works and duty to have regard to the Code of Practice in exercising power);

Section 58 (resiriction on works following substantial road works);
Section 59 (general duty of Street Authority fo co-ordinate works);

Section 60(1) (general duty of Statutory Undertaker fo co-operate with the Sireet Authority
with respect to the execution of street works);

Section 61 (protected streets) except in so far as they relate to the power to designate a
street as protected;

Section 65(5) (Street Authorily's power to take steps where Statutory Undertaker has failed
to comply with certain obligation, and to recover costs incurred);

Section 66(3) and (4) (Street Authority's power to give notice to Statutory Undertaker o
mitigate and discontinue obstruction, to take necessary steps and recover costs incurred);

Section 68(1) (Statutory Undertaker 1o afford reasonable facilities to the Street Authority);

Section 70(3) and (4) (Statutory Undertaker to inform the Street Auihority of completion of
interim and permanent reinstatement);

Section 72 (powers of Street Authority in relation fo reinstatement);
Section 75 (inspection fees);

Section 81 (duty to maintain Apparatus);
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12

18

14

(r) Section 82(1) (payment of compensation to Street Authonty); and

(q) Section 24(1) and (2) (power of Street Authority to enter mto an agreement with a Statutory
Undertaker for the execution of strest works)

Functions conferred on the Authority as Traffic Authonty by or under Section 65(2) of the 1991 Act
(Statutory Underiaker to comply with directions given by Traffic Authonity)

Functions conferred on the Authority as a relevant authonty other than & Street Authonity by or under
the following provisicns of the 18971 Act

(a) Section 81 (duty to maintain Apparatus) and
{b) Section 82(1) (payment of compensation to any relsvant authority)

Functions conferred on the Authorty as Highway Authonty or as Bridge Authonty by or under the
following provisions of the 1921 Act

(a) Seciion 83 (Works for Road Purposes likely to aifect Apparatus 1n the street),

(b} Section 84(1), (3) and (4) (Undertaker and Bridge or Highway Authority to take steps where
apparatus affected by major works and requirement to pay compensation n ceriam
clrcumstances);

() Section 85(7) and (3} of the 1991 Act (Highway and Bridge Authonty to bear allowable costs
of necessary measures where Statutory Undertaker's Apparatus affected by Major Highway
Works and nights to recover Statutory Undertaker's costs from third parties), and

(d) Section 88(4) and (5) (consultation with Bridge Authonty prior fo execution of certain works,
provision of reasonable faciiiies for Bridge Authonfy fo monitor works, and compltance with
directions of Bridge Authority)

Funchaons conferred on the Authonty as responsible authornity by or under Section 80 of the 1991 Act
(provizions as to remnstatement of sewers, dramns or funnels)

Functions conferred on the Authority as Street Authonty for a sireet by or under regulation 3 of the
Sireet Works {Inspection Fees) Regulations 1892 (undertaker required 1o pay the Sireet Authonty a
fee for each chargeable inspection carried out by the Street Authority)

Functions conferrad on the Authority as Street Auihonty by or under regulation 3 or 10 of the Sireet
Works (Renstatement) Regulation 1982 (Si 1992/1689, amended by St 1992/3110) (Street
Authonty's power to give notice affecting the standard of reinstatement required and extenston of the
period for completion by agreement between the Undertaker and the Street Authonty)

Functions conferred on the Authonty as Highway Authorty or as Bridge Authonty by or under any
proviston of the Street Works (Sharing of Costs of Works) Regulations 1992 (S 1992/1690)

Functions conferred on the Authonly as Street Authortty for a street under Regulation 3 and 4 of the
Street Works (Marntenance) Regulations 1992 (St 1992/1691) (Street Authonty's power o execute
worlks to enable it to inspect Statutory Undertaker's Apparatus and to execute any emergency works
needed)
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Functions conferred on the Authority as Street Authority or as Highway Authority or as Bridge
Authority by or under any of the following provisions of the Street Works (Registers, Notices,
Directives and Designations) Regulations 1992:

{a) regulation 3(2) and (38) (information on sirest works io be shown on the register, and the
person responsible for securing its registration);

{b) regulation 5 (prescribed manner of service of notices);
(©) regulation 7 (notice of starting date of works);
{d) regulation 8 {pracedure for giving directions);

(e) regulation 11(3) ({information to be made available by Strest Authority in respegt of

designated protéétéd streets);

@ regulation 12(3) (information to be made available by Sitreet Authority in respect of
designated streets with special engineering difficulties); and

() regulation 13(3) (information o be made available by Sireet Authority in respect of
desighated traffic sensitive strests).

Functions conferred on the Authority as Street Authority for a sireet under the Street Works Register
(Registration Fees) Regulations 1999,

Functions conferred on the Authority as Highway Authority for a highway or as Bridge Authority for a
bridge or as transport authority for a transport underiaking by or under any provision of the Sireet
Works (Sharing of Costs of Works) (England) Aegulations 2000

Functions conferred on the Authority for a highway under any provision of the Strest Works (Charges
for Unreasonably Prolonged Occupation of the Highway (England) Regulations 2001
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Pari 1
Authorised Highway Functions
Seciion C
Funciions Conferred By Miscellaneous Epactments

Functions conferted on the Authority as Highway Authority for a tighway by or under section 153 of the
Public Health Act 1875 (power to require gas and water pipes to be moved)

1 Funchons conferred on the Authonty as Highway Authonty for & highway by or under section 14 of
the Public Health Act 1925 (consent of Highway Authornity required for the provision of public drinking
fountains, seats, etc In strests)

2 Functions conferred on the Authorty by or under section 5(1) and (2) of the Local Government
(Miscellaneous Provisions) Act 1963 (prohibition on the provisions of ommnibus shelters etc , except
with the consent of the Highway Authortty and other persons)

3 Functions conferred on the Authonty under section 5(1) and (2) of the Pansh Councils Act 1957
{(prohibiion on the prowision of seats, shelves, lamps etc n roads except with the consent of
specified persons)

4 Functions conferred on the Authonty as Highway Authonty for a highway by or under the following
provisions of the Public Health Act 1961

(a) section 45 {aitachment of street lamps), and
(D) section 81 {summary recovery of damages for neghgence)

5 Functions coriferred on the Authority by or under section 5(6) of, and Schedule 1 to, the Litter Act
1883 (consent of the local Highway Authority required for works 1 relation fo litter bins)

6 Functions conferred on the Authonty as Highway Authonity for a highway by or under section 72(1) of
the Road Traffic Regulation Act 1984 (prowision of traffic signs on or near a road with permission of
the Highway Authenty)

7 Funchions conferred on the Authonty as Highway Authonty for a highway by or under sections 4 and

5(1) of the Cycle Tracks Act 1984 (provision of harriers in cycle tracks, efe. and Highway Authority's
duiy to pay compensation)
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Part 2

Services In rejation {o the Authority’s funetions

As and when appropriate the Service Provider shall in good fime in respect of the Project Facilities carry out
the following setvices in relation to functions conferrad on the Authority as Street Authority under any of the
following provisions of the 1981 Act:

Section 50:

{(a) advise the Authority on the granting of Street Wotks Licences, including the preparation for
issue by the Authority of such licences in such form as the Authority may from time to time
authorise, such Yicences net to.inure.beyond the Contract-Period; and-

(h) agree with the Authority the reasonable fee io be charged in relation 1o the issue of a Street
Works Licence and then assist the Authority in recovering from the licensee the amount of
such fee;
1 Section 51(4): prepare for issue by the Authority appropriate notices and advise the Authority on the

necessity for the same. [f the Statutory Underiaker fails to comply with such nofice the Service
Provider shall if required by the Authority arrange the removal of unauthorised Apparatus from the

Project Facilities. Assist the Authority in recovering the costs of such removal from the Statutory
Undertaker;

2 Section 57(2): receive notices of emergency works and copy such notices to the keeper of the Street
Works Register and 1o the Authority's Nominee;

3 Section 60(2): advise the Authority on steps which need to be taken in consequence of a Statutory
Undertaking failing to comply with Section 60(1)

4 Section 62:

(a) issue appropriate directions pursuant to Section 62(2), {3) and (4) and advise the Authority
on the necessity for the same;

(b) participate in or if so insiructed by the Authority conduct any arbitration under Section 62(5);
5 Section 74:

(@) receive nofices pursuant to Section 74(3).

(b) prepare for issue by the Authority appropriate notices pursuant o Section 74(3);

(©) receive revised estimates pursuant to Section 74{4).

(d) prepare for issue by the Authority appropriate notices pursuant io Section 74(4);

= agree with the Authority the fee to be charged to Statutory Undertakers in accordance with
the Sirest Works (Charges for Unreasonably Prolonged Occupation of the
Highway)(England) Regulations 2001 for the occupation of the Project Faciliies where
works carried out by Statutory Undertakers have been upreasonably prelonged; and
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{f) assist the Authority in recovering the same from the Statutory Undertakers

Section 74A subjest fo any Regulations made under this section, assist the Authority fo recover
charges payable under this section

Section 76" agree with the Authonty the cosis meurred in connection with obtaiming any orders

pursuant {o the Road Traffic Regulation Act 1984 which are to be charged to Statutory Undertakers
and then assist the Authonty in recovenng the same from the Statutory Undertakers;
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Part3

Furiher Services in relation to the Authority's funetions

As and when appropriate, the Service Provider shall in good time in respect of the Projest Network carry out
the following services in relation to functions conferred on the Authority as Street Authority under any of the
following provisions of the 1981 Act:

(&)

(b)

(©

(d)

O]

()

{s))

()

Section 53: provide to the keeper of the Street Works Register such information as may be
prescribed pursuant fo Section 63 and such other information of which it becomes aware
which is eligible for registration and make such payment or payments as the Secretary of
State for Transport may require in relation o the Project Network pursuant to Section 53(5);

Section 54(1): receive the pregcribed advance notice of works from Statutory Undettakers,
copy such notices to the keeper of the Street Works Register and to the Authority's
Nominee;

Section 54{4): prepare for issue by the Authority appropriate directions to be-given to
Statutory Undertakers relating to the provision of information and other procedural steps
necessary for the co-ordination of the Statutory Undertakers' proposed works and advise the
Authority on the necessity for the sams;

Section 55(1): receive notises of starting date of works, copy such notices to the keeper of
the Street Works Register and to the Authority's Nominee;

Section 55(4): prepare for issue by the Authority appropriate consents to be given to the
Statutory Undertakers and advise the Authority on the necessiiy for the saime;

Section 56(1) and (4): prepare for issue by the Authority appropriate directions as io the
timing of street works fo comply with the Codes of Practice and advise the Authority on the
necessity for the same;

Section 58:

() prepare for issue by the Authority appropriate notices to be given restricting street
waorks following substantial road works and advise the Authority on the neceassity for
the same;

{ii) prepare for issue by the Authority appropiiate consents to be given fo the Statutory
Undertakers pursuant to Section 58(5)(b) and advise the Authority on the necessity
for the same;

(i) advise the Authority on reinstatement of the highway pursuant to Section 58(6)
following unauthorised works; and

{iv) advise the Authority on costs incurred in reinstating the highway and assist the
Authority In recovering such sums from the Statutory Undertakers;

Sections 59:

(i) without prejudice fo the provisions of clause 25.9 (Primary Duty of Co-ordination),
advise the Authority with regard to the co-ordination of the execution of works of all
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(k)

0

(1)

()

kinds affecting the Project Network in the manner set out in Sechions 59(1)(g), (b)
and (g},

advise the Authonty with regard to the sieps necessary 1o ensure eo-ordination with
other Street Authoriies pursuant to Section 53(2),

supply to the Authomty any mformation required by the Secretary of Staie for
Transpert pursuant to Section 53(4),

(v assist ithe Authonty in taking any steps directed by the Secretary of State for
Transportt pursuant to Seclion 59(5) or 59(6);

Section 61.

(1) prepare for 1ssue by the Authonty appropnate consents pursuant to Sechion 61(1)
and advise the Authorty on the necessity for the same,

fm) agree with the Authonty the appropriate fee fo be paid by the Statutory Undertaker
to the Authonty pursuant to Section 61(3) and then assist the Authority in recovering
such fees from the Statutory Undertakers,

(m) advise the Authority on placing conditions upon its consent and on contributing to
expenses under Section 61(6), and

(V) parficipate i or If so insfructed by the Authonty conduct any arbitratton under

Sechon 61(6), T

Sechion 65(5)

0] advise the Authority If a Statutory Undertaker has falled o comply with Section 65(1)
or {2) and advise on steps which need fo be taken in consequence, and

() advise the Authortty on costs incurred in taking such steps and assist the Authonty
In recovering such cosis from the Statutory Undertaker,

Seclion 66,

(1) prepare for 1ssue by the Authorty appropriate nohces io be given to Statutory

(1)

Undertakers requinng them to take sieps fo mitidate or discontinue obstructions and
advise the Authority on the necessity for the same, and

advise the Authorty if Statuiory Undertakers fail to comply with notices served under
Section 86(3) and advise on steps which should be taken in consequence. Assist
the Authonty in recovering costs incurred In consequence of the Statutory
Undertakers' faiure,

Section 66(1) catry out such inspections or Invesiigatory works on the Project Facilities as
may be necessary to ascertain whether Statutory Underiakers have complied with their
duties under the 1991 Act provided always that no charge will be made for any Sample
Inspections;
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(m) Section 70: receive notices from Statufory Undertakers pursuant to Sections 70(3) and (4)
and supply copies to the Authotity's Nominee;

(n) Section 72:

()] carry oui such investigatory works as may be necessary io ascertain whether
Statutory Undertakers have complied with their duties with respect to reinstatement
and advise ihe Authority accordingly;

(ii) prepare for issue by the Authorify appropriate notices pursuant to Section 72(8) and
advise the Authority on the necessity for the same; and

(iii) advise the Authority on the necessity to carry out works pursuant to Sections 72 (3)
and (4). If required by the Authority, arrange the carrying out of such, works and
nofify the Authority of the costs of such works. Assist the Authorily in recovering
such costs from the Statutory Undertakers. In such circumstances prepare for issue
by the Authority appropriate notices pursuant to Section 72(4);

As and when appropriate the Service Provider shall in good time in respect of the Project Network
carry out the following services in relation to functions conferred on the Authorily as Traffic Authority
by or under Section 65(2) of the 1991 Act:

(a) prepare for issue by the Authority appropriate directions concerning fraffic signs and advise
the Authority on the necessity for the same; and

(b} check whether Statutory Undertakers comply with such directions and advise the Autherity
accordingly;

As and when appropriate the Service Provider shall in good time in respect of the Project Neitwork
carry out the following services in relation to funciions conferred on the Authority as a relevant
authority other than a Street Authority by or under the following sections of the 1991 Act:

(@) Section B1:

M check that Apparatus belonging to the Statutory Underiakers' is béing properly
maintained and advise the Authority accordingly;

{ii) if the Apparatus is not being properly maintained then advise the Authority whether
emergency works nead to be executed in consequencs of such failure;

(iif) if required by the Authority arrange the carrying out of such emergency works;
(iv) assist the Authority in recovering sums pursuant to Section 81(5);

() in such circumstances prepare for issue by the Authority appropriate notices
pursuant to Section 81(6); and

(b) Seciion 82:

()] advise the Authority if 2ny of the evenis described in Seciion 82(2) oceur; and
(i) assist the Authority in recovering the sums pursuant to Section 82 (1).
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As and when appropnate the Service Provider shall in good time 1n respect of the Project Netwark
carry out the following services in relation to functions conferred on the Authonty as a Highway
Authonty or as a Bndge Authonty, by or under the following provisions of the 1991 Act

(@)

{b)

(©)

Sechion 83 prepare for 1ssue by the Authonly appropriate notices mforming Statutory
Underiakers of Works for Road Purposes likely to aifest their Apparatus,

Sechon 84.

)] on behalf of the Authorty haise with the Statutory Underiakers i identiying
measures and seffling specifications 1n connection with Diversionary Works and co-
ordinate such Diveraionary Works with the carrying out of Operations;

(i participate n or If so instructed by the Authonty conduct any arbitration proceedings
brought pursuant to Section 84(3); and

(m) assist the Authonty 1n recovenng sums under Section 84(4);

Section 88 monitor the execution of works by Staiutory Undertakers and advise the
Authonty accordingly Advise the Authority on requirements fo be imposed on the Statutory
Undertaker for the protection of bndges or for securing access Prepare for 1ssug by the
Authonty appropnate notices sething out such requirements.

As and when appropnaie the Service Provider shail In good time In respect of the Project Netwark
carry out the following services 1n relation to functions conferred on the Authority by or under Sechon
90 of the 1991 Act.

(a)

(b)

(©

prepare for 1ssue by the Authonty approprate notices to Statutory Undertakers requinng
them to carry out remedial works o sewers drains or tunnels owned by the Authoniy, and
advise the Authornity on the necessity for the same,

advise the Authonty on what works need to be carried out m consequence of a failure by a
Statutory Undertaker to comply with such notices If required by the Authonty arrange the
carrying out of such works Assist the Authonity In recovering the costs of such works; and

where the Statutory Undertaker has failed to comply with its duties to remnstate and this i1s
causing a danger o the users of the sireet, advise the Authoniy accordingly Advise the
Authority on what works need io be carried out In consequencs  If required by the Authority
arrange the carrying out of such werks  Assist the Authonty in recovering ihe costs of such
works from ihe Statutory Undettaker In such circumstances prepare for issue by the
Authority appropriate notices purstiant to Section 90(3).
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(a)

{b)
©

(d)

Annex 3: Value for Money

ViM shall be assessed in accordance with the following principles, in the event that the Proposal was
subject to general benchmarking principles the proposed services would offer Value for Money
taking into account the following assumptions in respect of the Service Provider:

the Service Provider, being the incumbent Highways Services Provider, has existing
knowledge of the Highway Network and therefore, would require limited due diligence;

relevant Highways Equipment, Apparatus, plant and any other eguipment or materials
required in order {o perform the Capital Highway (Works) are either already in the
possession of the Service Provider or can be acquired at short notice;

suitably qualified, experienced and gapable employees are.currently.engaged by the-Service
Provider in the dellvery of the Highways Setviees and can be uiilised in the performance of
the Capital Highway (Works);

as the Service Provider is delivering the Highways Services they shall be best placed o
understand any upcoming mainienance works, Road Closures, TROs or other staiutory
matters which may impact on the delivery the Capital Highway (Works) and can therefore,
take steps o mitigaie stich impact to maximise efficiency of delivery

Open Market means the wider market in the Area relating o the provision of Gomparable Services;

Value for Money (ViM) means in accordance with the principles set out at paragraph 37.3 of Annex 3, the
Proposal in respect of the Capital Works (Highways) where assessed against the Open Market would offer
the most economically advantageous tender for the delivery of the Capital Works (Highways);
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Annex 4: Provider Direct Agreement
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Dated 20

TECHNICAL SERVICES PROVIDER (1)
TRAFFORD BOROUGH. COUNCIL (2)

. HIGHWAYS SERVICES PROVIDER (3)

DIRECT AGREEMENT
relating to the provision of design services in relation to
the highways network

a2

® &2 DO e &G O DGO OO OO S CEC




AR LEEEEEE ITEEEEREREX

THIS DEED 1s dated 2015

BETWEEN:

(1)

(2)

&

Technical Services Provider (tegistered in England and Wales under company number)
whose registered office 1s at (Techntcal Services Provider);

TRAFFORD BORCUGH COUNCIL whose principal office is situated at Trafford Town Hall,
Talbot Road, Stretford, Greater Manchester M32 OTH (Council), which expression includes
iis permitted successors in itle and assigns); and

Highways Services Provider (registered in England and Wales under company number)
whose registered office 1s at (Highways Services Provider)

BACKGROUND

(A)

®

(©)

)

(B)

By a partnership agresment dated | 12015 (Technical Services Agreement)
the Council has appomnted the Technical Services Provider to perform, amongst other
sevices, cettain design and technical services in relation to the Highway Network (as defined
theren).

By a partnership agreement dated [ 1 2015 (Highways Services
Agreement) the Council has appotnted the Highways Services Provider to carry out cyclical
and reactive maintenance works In relation fo the Highway Networle

Pursuant to part 7 of the Technical Services specification contained n Schedule 2
(Specification) to the Technical Services Agreement, the Techrucal Services Provider shall
design, or procure the design of, cerfain works of a capital nature 1n relafton to the Highway
Neiwork (Highway Capital Works)

Pursuant to patt 9 of the Highways Services specification contained in Schedule 2 to the
Highways Services Agreement, the Highways Services Provider shall carry out from time to
time Highway Capital Works as required by the Council and as designed and speciited by the
Technical Services Provider

The Technical Services Provider 1s obliged under the Technical Services Agreement fo give a
warranty 1o this form tn favour of the Highways Services Provider.

DEFINITIONS AND INTERPRETATIONS

In this deed uniess the context otherwise requires, any defined term in this deed shall have
the same meaning given to such term in the ¢ and the following terms shall have the
following meanings

Parinership Agreement means either the Technical Services Agreement or the Highways
Service Agreement as the context requires,

Service Provider means etther the Highways Services Provider or the Technical Services
Provider as the context requires

OPERATIVE FROVISIONS




In consideration of the payment of one pound (£1.00) hy the Highways Services Provider to
the Technical Services Provider, receipt of which the Technical Services Provider
acknowl|edges:

3 GENERAL

3.1

3.2

3.4

Each of the Service Providers acknowledges io the other Service Provider that it has
received and examined the specifications contained within the other Parinership
Agreement and acknowledges to the other Service Provider that a breach of its
Parinership Agreement may cause Losses to the other Service Provider in connection
with the performance of its Parinership Agreement.

Each of the Service Providers shall undetiake its obligations and exercise its rights

under this Agreement and under its Partnership Agreement in such a way as not to-

interfere with, hinder or delay the other Service Provider in complying with its
obligations under its Parinership Agreement.

Each of the Service Providers undertakes fo the other to consult and co-operate when
performing any of its obligations under its Parinership Agreement that affect or are
likely io affect the other Service Provider's performance of its contractual obligations
under its Partnership Agreement, provided that such consultation and co-operation is
consistent with the Service Provider's obligations under its Parinership Agreement and
does not require the Service Provider to incur any additional material cost.

Subject to clause 3.3, each Setvice Provider shall act in good fajth towards the other at
all times and generally provide such assistance and co-operation as may be reasonably
considered appropriate in order to assist the others to perform their obligations under
their Parinership Agreement, provided always that no Service Provider shall be
required to extend such co-operation to the extent that it would then be petforming
obligations of another Service Provider, Nofwithstanding the generality of the
foregoing, each of the Service Providers shall:

3.4.1 where any information has been reasonably requested by the other as being
required to assist it in performing its obligations under its Partnership
Agreement (and provided such information is not commercially sensitive),
then it shall provide such information to the other as soon as is reasonably
practicable in the circumstanees; and

34.2 provide notice of, and permit the other Service Provider to attend, any
meetings (either with the Council or any other third party) that may be
reasonably considered to be of interest to, or to have any material impact
upon, the other (save for meetings with sub-contractors that are of a
cornmercially sensitive or confidential nature).

4 TECHNICAL SERVICES PROVIDER’S WARRANTY AND LIABILITY

4.1

The Technical Services Provider warrants to the Highways Services Provider that it
has carried out and will continue to carry out its duties under the Technical Services
Agreement in accordance with the Technical Services Agreement and that it has
exercised and will canfinue io exercise, in carrying out the design of the Highway
Capital Works, the level of skill and care reasonably to be expected from an
appropriately qualified and competent professional designer providing those services in
relation to projects of similar size and scope to those comprising the Highway Capital
Works. In particular and without [imiting the generality of the foregoing the Technical
Services Provider covenants with the Highways Services Provider, that it has carried
out and will carry out and complete the design of the Highway Capital Works in
accordance with the Technical Services Agreetnent and duly observe and perform all
its duties and obligations thereunder so as not to cause the Highways Services
Provider any Losses,
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Upon the expiration of 12 years from the date of complefion of any capital works
completed in accordanee with any capital works contract, the hability of the Technical
Services Provider under this deed shall cease and determine, save in relation 1o any
claims made by the Highways Services Provider agamnst the Technical Services
Provider and notified by the Highways Services Provider to the Technical Ssrvices
Provider in wniing prior thereto S

5 DESIGN DATA

51

52

53

The Technical Services Provider shall make avallable to the Highways Services
Provider free of charge (and hereby irrevocably licences the Highways Services
Provider fo use) all data used in the preparation of designs and specification (Design
Data) of Highway Capttal Works that might reasonably be required by the Highways
Services Provider The Technical Services Provider shall obtain all necessary licences,
permissions and consents necessary for it to make the Design Data available to the
Highways Services Provider on these tfetms, for the purposes of the design or
construction of the Highway Capital Works and/or the operation, maintenance or
improvement of the Highway Capital Works (Approved Purposes), and in this clause
"use” shall Include the acts of copying, madifying, adapting and translating the matertat
in question and/or incorporating them with other matenals and the term “the nght to
use” shall be construed accordingly.

The Technical Services Provider

521 hereby grants to the Highways Services Provider, fres of charge, an
irrevocable non-exclusive and transferable (subject to the resirichions
coniinued 1n clause 7 of this Deed) ltcence to use the Inicllectual Properly
Rights which are or become vested in the Technical Services Provider for the
Approved Purposes, and

522  shall (where any [ntellectual Property Rights are or become vested in & third
party) use all reasonable endeavours to procure the grant of a ke Iicence to
that referred to In clause 4 2 1 above to the Gouncll,

in both cases, solely for the Approved Purposes.

The Technical Services Provider wartrants {o the Highways Services Provider that he
has used the standard of skill, care and diligence as set out In clause 3 1 to see that
the Design Data (save to the extent duly appainted sub-contractors have been used io
prepare the same) are its own orginal work and that in any event their use m
connection with the Highway Capital Works will not infringe the nghis of any thurd party

6 INSURANCE

61

The Techmical Services Provider hereby covenants with the Highways Services
Prowider to

811 iake out and mantan Professional Indemnity nsuranee cover with a limit of
indemnity that shall be 2 minimum of ten miliion pounds (£10,000,000) for
any one claim and in the aggregate fogether with unlimited remnstatemenis of
the limit and that it will mantain such nsurance with reputable insurers
carrying on business 1n the European Union from the date hereof until twelve
(12} years after practical completion of the Works, provided thai such
Insurance Is generally available in the market to members of the Technical
Services Provider's profession at commercially reasonable rates and
provided further that payment of any increased or additional premiums
required by insurers by reason of the Technical Services Providers own
claims record or other acts, omissions, matters or things peculiar to the
Techmeal Services Provider will be deemed to be within the reasonable
rates,
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6.1.2 provide evidence (s and when reasonably required by the Highways
Services Provider} salisfactory to the Highways Services Provider of the
Professional Indemnity Insurance (referred fo in clause 6.1.1) being in full
force and effect from the date of the Technical Services Agreement (such
evidence to include details of the caver);

8.1.3  provide the Highways Services Provider with notice of:

6.1.3.1  any cancellation of the Professional Indemnity Insurance
(referred 1o in clause 6.1} not less than thirty (30) days prior to
the relevant cancellation date; and

6.1.3.2  any adverse material changes to or suspension of cover relevant
to the Works not less than thirty (30} days prior o the relevant
changes or suspension;

6.14 inform the Highways Services Provider as soon as reasonably practicable of
any claim under the Professional Indemnity insurance referred to in clause
6.1.1 in respect of the Works in excess of one million pounds (£1,000,000)
and pravide such information o the Highways Services Provider as the
Highways Services Provider may reasonably require in relation to such élaim
and provide notice of any potential breach of the aggregate limit of the policy;
and

6.1.5 indemnify the Highways Services Provider in respect of any subrogation
claim by the insurers brought in connection with any claim made under the
Professional Indemnity insurance referred to in clause 5.1.1.

CLAIMS FOR LOSSES

7.1

7.2

7.3

74

If:
711 a Service Provider is in breach ofits obligations under this Agreement; or

7.1.2  a Service Provider is in breach of its obligations under its Parinership
Agreement,

(a Breaching Patty) and, in either case such breach causes another Service Provider
{a Claiming Party) o suffer any Loss then the Breaching Parly shall be obliged to
compensate thé Claiming Party pursuant to thls Agreement for such Loss, subject to
and in accordance with this clause 7.

If a Service Provider wishes to pursue a claim under clause 7 then such Service
Provider shall as soon as reasonably practicable after becoming aware of the incident
or event giving rise to such claim serve notice on the other Service Provider (with a
copy 1o the Council) setfing out in as much detail as is reascnably practicable the
relevant facts and basis of alleged liability buf, for the avoidance of doubt, such Setvice
Provider shall not be required to notify the other Service Provider of the quanturn or
expected quantum of the claim until such claim is actually brought,

The pariles fo the claim shall meet andfor otherwise discuss within five (5) Business
Days of service of notice of a claim under clause 7.2 and use reasonable endeavours in
good faith to agree to settle the claim and the reasonable details of such setilement.

If & Claiming Parly fails to serve notice and/or to provide information in respect of a
claim under clause 7.1 as required under clause 7.2, then that Claiming Party’s
entitlement to receive compensation or other relief as may be appropriate in all the
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circumnstances shall be reduced by the consequences of any such fallure on that
Claiming Party's part.

7.5 Each of the Service Providers agrees that it will not resist any claim brought against i
by the Council under the relevant Parinership Agreement on the ground of any breach
of this Agreement by the other Setvice Provider.

NOTICES

Any notice to be given by any party will be sufficiently served if sent by hand, by facsirmle
fransmisston or by post to the registered office or If thera 15 none the last known address of
the party to be served Any notice sent by hand will be deemed to be served on the date of
delivery and any notice sent by facsimile transmission will be deemed {o be served 1n full at
ihe time recorded on the facsimile report sheet, provided that if any nohce sent by hand or
facsimile 1s sent after 4 45 pm on any day it will be deemed to be served on the next Business
Day Any notice sent by post will be deemed to have been duly served at the expiration of 48
hours after the time of posting If the end of that peniod falls before 4 45pm on a Business Day
and otherwise on the next Business Day

ASSIGNMENT

The benefit of and the nghts of the Highways Services Provider under this deed may be
assigned without the consent of the Technical Services Provider on two occasions only and
the Highways Services Provider will notify the Technical Services Provider in writing following
any such assignment specifying the name and address of the assignee and the date of the
assignment The Technical Services Provider will not contend that any such assignee is
precluded from recovenng any loss resuliing from any breach of this deed (whatever the date
of such breach) by reason only that that person is an assignee and not the onginal beneficiary
hereunder or by reason that the onginal benefictary or any intermediate beneficiary escaped
any loss resulting from such breach or that the onginal beneficiary or any intermediate
beneficiary has not suffered any, or as much, loss

HIGHWAYS SERVICES SERVICE PROVIDER’S REMEDIES

The nghts and benefits canferred upon the Highways Services Provider by this deed are in
addition fo any other rights and remedies 1t may have against the Technical Services Provider
including without prejudice to the generality of the foregoing any remedies in negligence

INSPECTION OF DESIGN DATA

The Technical Services Provider’s liabtities under this deed will not be in any way reduced or
extinguished by reason of any inspection or approval of the Project Data or attendance at site
meehings or other enquiry or mspection which the Highways Services Provider may make or
procure to be made for its benefit or on its behalf.

SUB-CONTRACTORS

Following a wnitten request from the Council the Technical Services Provider will (unless it
has already done so) procure that its sub-contraciors execute a deed of collateral warranty 1n
a form reasonably satisfactory to the Council In favour of any person in whose favour the
Technical Services Agreement abliges the Technical Services Provider to give or procure the
giving of such a warranty.

APPLICABLE LAW AND JURISDICTION




This Deed will be construed in accordance with English law and be in all respects subject to
the exclusive jurisdiction of the English courts.

14 THIRD PARTY RIGHTS
This Deed is enforceable by the original parties fo it and by thelr successors in fitle and
permitted assignees. Any rights of any person fo enforce the terms of this deed pursuant to

the Contracts (Rights of Third Parties) Act 1899 are excluded.

IN WITNESS of which this document is.executed as a Deed and s delivered on the date first before
written
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EXECUTED AS A DEED by the Techmical Services Provider acting by a Director
and ts Secretaryftwo Directors.

Director

Director/Secretary

The Common Seal of
Trafford Borough Council
was hereunto affixed in the presence of

Signature of duly authonsed officer
Full name (Block Capitals)

Positionftitie

EXECUTED AS A DEED by the Highways Setvices Provider acting by a Director
and its Secretary/two Directors

Director

Director/Secretary
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SCHEDULE 7
SPECIAL CONDITIONS - STREET LIGHTING SERVICES

Part 1 - Definitions
Definitions

In these Street Lighting Services Special Conditions, words and expressions shall have the meaning
given in Schedule 1 of fius Agreement or in the Street Lighting Services Specification unless defined
below, or as the context ofherwise requires

Accrual and De-Accrual Process means the procedure set out in part 4 of the Street Lighting
Services Special Condiiions

Accrued means, when applied fo any item of Apparatus, Apparatus which has become the
responsibily of the Service Provider pursuant io this Agreement by reason of a Change in
accordance with the Change Ceontrol Procedure or {he application of the provisions of the Accrual
and De-Accrual Process and the terms Accrual and Aecrue shall be construed accordingly

Accrual Date shall have the meaning given fo It 1n paragraph £ 11(2) of these Sireet Lighling
Seivices Special Conditions

Apparatus Accepfance Notice shall have the meaning given to i in paragraph 5 4(c) of these
Street Lighting Services Special Conditions and paragraph 5 4{g) of these Street Lighting Services
Special Condifions (as ihe context reguires)

Certificate of Complianee means the document signed by the Service Provider o certiiy and
warrant that new Apparatus (except in relafion fo the LED Services) 1s Compliant and the terms
Certified and Certification shall be construed accordingly

Compliance Criteria means that the relevant itern meels those requirements of the Street Lighting
Specification and Sireet Lighting Special Conditions, which are o be met by the Service Provider in
order to obtain a Certificate of Compliance

Compliant means (except 1n relation to the LED Services) the relevant Compliance Criteria have
been met in relation fo an nstallafion or replacement or other works carried out by the Service
Provider

De-Acerued means, when applied fo any ttem of Apparatus, Apparatus which 1s no longer the
responsibility of the Service Provider pursuani to this Agreement and De-Accrual shall be construed
accordingly

Development particular Specification means a specification, that 1s not the Standard Development
Spectfication, used as the specification for apparafus te be provided by the Council or by a third
parly, where such apparatus is intended {o be accrued as Apparatus pursuant to these Street
Lighting Services Special Canditions

Electricity Contract means an agreement entered into by the Council for the supply of electricity 1n
accordance with paragraph 20 1 of these Street Lighting Services Special Condifions

Existing Apparatus means Apparatus which




a) exisis and which‘ has been installed and commissioned as at the Service
Commencement Date; and

b) is owned by the Council and maintained by the Council or its sub-contractors at the
Service Commencement Date,

inciuding, without limitation, the Apparatus identified in the [nventary

Final Surveys means the Street Lighfing Survey (as defined in paragraph 14.4(a) and/or the
* Management Information System Survey (as defined in paragraph 14.4(b) (as the coniex| reguires)

Grampian Planning Condifion means a restriction placed on a development permiked under
Section 72 of the TCPA 1890 such that the developmeni may not take place uniif certain works on
land under the control of a person other than the developer or applicant-have taken place

HA 1980 means the Highways Act 1980

Highways Authorify means the Highway Authcrify and or Lighting Authority responsible for the
functions under the Highways Act 1580

LED Longstop Daie means either six {6) months following the LED Programmed Completion Date,
or thirty (30) months after the Service Commencement Date, whichever is the earlier

New Appadratus means all Apparatus but excluding the Existing Apparatus
Owner shall be the body responsible for fixing the apparatus

Protester or Trespasser means any person engaged n protest action or who wilfully obstructs the
Service Provider from providing any part of the Sireet Lighting Services

Provider Direct Agreement means the direct agreement fo be enfered into between the Service
Provider, the Council and an incoming Technical Services Provider in respect of the duly of carg
owed by the Technical Services Provider substantially in the form set out at Annex 1

Relevant Acfion means any of ihe following actions of the Councik;

(a) the Council (in its capacity as Highways Authority under the HA 1980).;- H
) entering into a Section 38 Agreement
(i) entering into a Section 278 Agreement )

(b) " the Council (in its capacity as Planning Authority under the TCPA 49290):
()] entering inte a Section 106 Agreement .
(i imposing a Grampian Planning Condition

() any ofher requirernents or aclions of the Council taken within its statutory powers

Relevant Highway Works shall have the meaning of all works being undertaken or to be
undertaken on the highway

506000066 O

® & & @

S 00O 6 6 @




R BEREREEREELAYENNEEXXEZLIEEXNXEEEKN

Relevant Lighting Standards means
{a) all relevant European and British Standards for road lighting tneluding *
(0 BS EN 13201,
{1 BS 5489,
{n) BS EN 14001 far Environmental Management,
v BS 7671 Requirements for Electrical Installations,
) BS EN 40,
(v} BS EN 60598,
(viiy  BSEN 128981,
(vi)  BS EN 12898-1,
(1) BS 873,
{b) Institution of Engineering and Technology Wiring Regulations,
{c) Institution of Engineering and Technology Codes of Practice,
(d) Institution of Lighting Engineers Guidance Notes for the Reduchon of Lighting Pollution,
(e) Inshiution of Lighting Engineers Technical Reports and Guidance Notes,
)] Inshtution of Lighting Engineers and Lasers, Festival and Entertainment Lighting Code,
)] CSS, Road Lighting Mamtenance Code of Good Practics,

{h) Well-lit Highways ~ Code of Praclice for Highway Lighting Management, and

all other relevant standards, codes of prachce, government and national policies, industry guidelines
and good industry prachce relating fo any Apparatus and all successor standards, publications of or
io the above mentioned Relevant Lighting Standards

Removed means any Apparafus which are removed from the Service by the Service Provider
comprising, as approprizte, the disconnection from the electnicity supply, physical removal of ihe
Apparatus and any necessary reinstaternent of surface finishes or buillding other than Snagging
ltems and the term Removal shall be construed accordingly and the term Removal shall be
constried accordingly

Required $tandards means the Standard Development Specification and any special requirements
notfied by the Counclil to the Service Provider

Secltionh 38 Agreement means a confract between a developer and the Council under which the
Council agrees, pursuant to Section 38 of the HA 1980, fo adopt highways which are mamtainable at
public expense




Section 106 Agreement means a contract between a developer and the Council which, pursuant to
Section 106 of the TCPA 1990, restricis or regulates the development of land

Section 278 Agreement means a confract between a developer and the Council under which the
Council agrees, pursuant to Section 278 of the HA 1980, o the execution of highways works

Service Provider Equipment shall mean all equipment, plant and other things owned by or leased
to the Service Provider and used exciusively for the purposes of providing the Service whether in
relation fo the installation or maintenance of Apparatus or otherwise

Standard Development Specification means a technical specification, agreed from time fo time
between the Council and the Service Provider, consistent with the Relevant Standards of the Strest
Lighting Services Specification and used as the specification for apparatus to be provided hy the
Council or a third party where such apparatus is intended fo be accrued as Apparatus

Statutery Undertaker shall have the meaning given fo it in NRSWA
TCPA 1230 means the Town and Country Planning Act 1990

Third Party Attachments means aftachments owned by a third party who has been authorised by
the Councll fo affix Attachments to Apparatus, including (but not limited ta):

{a) political signage;

{b) fire fiydrant signs;

() bus stop signs and timetables;

(d) any special event signage or advance direction signage;
(&) direction signage (including AA/RAC signs);

H neighbourhbod watch signs; and

{g) blind persons referencing point,

provided that Third Parly Attachments shall not include any electronic or eléckical connections
except those which constitute Third Party Aftachments as at the Service Commencement Date
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Part 2 - Nobitisation

2

21

22

Mobilisation

Subject to paragraph 2 3, the Service Provider shall nolify to the Council, in writing, not later than
seven (7) Business Days prior to the Service Commencement Date (or such [ater date as specified
in the Mobiisation Plan) ihat all of the following have been effected

(@)

(b)

()

(d)

all statutory notifications have been made and Necessary Consents obtainad, fo the extent
required by law, o enable the Service Provider to commence or procure the commencement
of the Street Lighting Services (ncluding without Iimitation notifying the emergency services
of contact details, including a twenty four (24) hour felephone Iink, for use In the event of an
emergency relating to the Apparatus),

the Coniact Centre which the Service Provider 1s required to operate and mamtain.as parf of
the CRM System and the Management Information System are aperational, fully integrated
with the CRM Sysiem, and capable of performing the funchons required of them io the
extent necessary for the Sefvice Provider to properly commence performance of the Street
Lighling Services,

there are sufficient vehicles, stock, personnel, office space and storage space mneluding as
set out In the Method Statements to permit the Service Provider to comply with the Service
Provider's obligations under this Agreement (o the extent necessary for the Service
Provider to properly commence performance of the Sireet Lighting Services), and

the requiremenis h paragraph 2 2 have been met

Subject fo paragraph 2 3, prior to commencement of the Street Lighting Services (or such later date
as specified n the Mobilisation Plan) the Service Provider shall have

(a)

(b)

(€

(d)

()

®

established an office within the Council Area (If one will be used by the Service Provider in
providing the Street Lighting Services),

entered into 1ts sub-confracts will zll Key Sub-Coniractors to the extent not entered mnte by
ihe Agreement Dale,

appainied the Key Siaff (who shall have shadowed therr equivalent Council counter-parts for
a perlod of at least one (1) month) and notified the Councit of the same,

taken all steps necessary to prepare for taking possession of the Street Lighting Depot on
the Service Commencement Date,

made all statutory nobfications and obtained ali Necessary Consents, to the extent required
by Law, so that the Service Provider Is able o commence or procure the commencement of
the Street Lighting Services,

ensured that all Transferning Employees have received appropnate inducheon training,




3.1

3.2

3.3

(9) an operationial Contact Cenire in place that is capable of performing the functions setf out in
the Street Lighting Services Specification so that the Service Provider is properly able to
commence fhe parformance of the Street Lighting Services;

(h) . appointed those persons who are fo be the representafives of the Service Provider on the
Parinership Board and notified the Council of the same;

) migrated the Council's electronic information in respect of the Apparatus onto the
appropriate databases within the Management Inforination Systetm;

() sef up and agreed reasonable and appropriate access rights with the CGouncil to any of the
Council ‘s hard copy information in respect of the Apparatus; and

(k) taken delivery of the Initial Transferring Assets and stock from the Council in accordance
with this Agreement.

Notwithstanding the provisions of paragraphs 2.1 and 2.2, in relation to activities which are hot
required under the Mobilisation Plan to be completed prior to the Service Commencement Date, the
Service Provider shall complete all actions required by the Mobilisation Plan by the-date specified in
the Mobilisation Plan.

Management Infermation System

Management Information System

With effect from the Seérvice Commencement Date, the Service Provider shall procure that there is a
Management Information System in place for use in relation to the Street Lighting Services which
shall:

(a) accurately identify all of the Apparatus;

(o)} aceurately store all information in relation t6 the Appsratus which is or may be relevant in
respect of the implementation of the Street Lighting Services; and

(3] comply in all respects with the Street Lighting Services Specification.
Avaijiability of Managemen-t Information System

The Service Provider shall procure that:

(a) the Management information System shall be capable of being accessed by the Council on-

line at all fimes (and for the avoidance of doubt on the basis of twenty four (24) hours a day
and three hundred and sixty five (365) (or, in the case of a leap year, three hundred and
sixty six (366)) days a year);

(b) the Council shall at all times have the facility of being able to generate reports in an agreed
form on dny aspect of the Management Information System; and

(c) the Management Information System is maintained and operated in such a way as to ensure
that the Information contained in it is never more than two {2) days out of date.

Provision of Information
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Upon any request by the Counell, the Service Provider shall provide to the Counclil hard or electronic
copies of all or any part of the information contamed 1n the Management [nformatidn System The
cost and expense of providing such copies fo the Council shall be bome by the Council save i
circumstances where the Councll is unable o access copies of the Management [nformation System
on-line by reasan of any fault ar problem relating to the Service Provider's information technology
systems or the Management Informafion System does not comply with the requirements of
paragraph 3 2, in which case all of the cost and expense of providing such copies shall be borne by
the Senvice Provider




Pari 3 — Security of the Highway Network

4

4.1

4.2

4.3

44,

4.5

Security of the Highway Network
Responsibility for Protestors and Trespassers
The Gouncil shall not be responsible at any fime from the Service Commencement Date for:

{(a) any interference with, or affecling, the Apparatus or the vicinity of them caused by any
Pratestor or Trespasser; ar

(b) any interference with or affecting the Strest Lighting Services, by or caused by any Protester
or Trespasser; or

{c) any act, omission or default of any-Protestor-or Trespasser; or
(d) any lawful or unlawful activities of any Protestor or Trespasser,

and where any of the above circumstances resulis in the Council being unable to comply with its
obligation to make available to the Service Provider access to the Apparatus this shall not be a
breach of that obligation or any ather ohligation or warranty of the Gouncil under this Agreemnent but
such circumstances shall constitute an Excusing Cause.

No Relief for Offsite Works

The Service Provider shall not be relieved of any requirement to carry out any part of the Street '

Lighting Services if the faflure of the relevant highway authority {not being the Council) fo give to the
Service Provider access fo the Apparatus required to carry ouf the relevant part of the Street Lighfing
Services is the result of any of the circumstances set out in paragraph 4.1.

Service Provider fo Bear Loss

Subject to paragraph 4.5, the Service Provider, shall reimhurse any Losses suffered by any person
arising out of a failure by the Service Provider to deliver the Street Lighting Services as a result of
any circumnstance set out in paragraph 4.1, provided that nothing in this paragraph 4.3 shall affect:

(a) any right of the Council to make or recover pursuant to any claim against any Protester or
Trespasser for damage suffered by the Council or any Council Related Party, or

(b) any right of the Service Provider to make or recover pursuant to any claim against any
Protester or Trespasser for damage suffered by the Service Provider or any Service
Provider Related Party.

No Payments fo Protestors
The Service Provider shall not give directly or indirectly fo any Protester or Trespasser any

inducement, monefary or otherwise, with & visw fo avoiding, limiting or influencing the manner of
protest activities by that Protester or Trespasser or by other Protestors or Trespassers.

Gypsies and Travellers

In refafion to gypsies and travellers on the highway network, the Service Provider shall at alf times:
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(@)

(b)

(c)

treat gypsies and travellers with courtesy and respect and in a humane and compassionate
manner, -

not take any action In relation to gypsies and travellers other than In accordance with the
Councii's then published policy on unauthonsed encampments or affer prior consultation
with the Council,

not make any provision on the highway network for any temporary or permanent site for
gypsies or travellers




5

5.1

52

53

Part 4 — Accruals

Addifion and Removal of Apparatus
Notwithstanding any provision in the Change Caonirol Procedure:

(a) the Service Provider shall accept Apparatus into the scope of the Sfreef Lighting Services In
connection with, or as a consequence of, a Relevant Action of the Council; and

(b} the Counclil is enfitled to remove Apparatus from the scape of the Street Lighting Services
pursuant to paragraph 5.4.

Errors in the Inventory

The Service Provider shall beé r@§fionsible for any inaccuracies identified from tifme to time between
the number and types of Apparatus for which the Service Provider is responsible at the Service
Commeéncement Date and the number and types of Apparatus identified in the Inventory (for which
the Service Provider shall not be compensated).

Accrual of Apparatus

Procedure fo apply where actions taken prior fo the Service Commencement Date

Where the Council requires the Service Provider fo accept into the scope of the Sireat Lighting
Service Apparatus which is .the result of & Relevant Acition taken prior fo the Service

Commencement Date, the following prosedure shall apply:

(&) the Council shall carry out inspections so as fo satisfy itself that the relevant Apparatus
complies with the Development particular Specification;

(b the Counecil, on being satisfied that the requirements of paragraph 5.3(a) have been safisfied
shall provide to the Service Provider written notice stating:

§)) what Relevant Aclion requires Accrual of the Apparatus;
(i) the identity of the parties involved;

i) the nature, location and extent of the works and a description of the Apparatus fo be
Accrued (including a plan showing thé location of the installed Apparatus);

{iv) defails of any cable distribution networks forming part of the Apparatus and
proposed fo be taken over by the Service Provider;

(V) the electrical test cerificates for the Apparatus;

(vi) a copy of the Development particular Specification;

(vii)  written confirmation from the developer confirming that the Apparatus complies with

the Development particular Specification; and

(viiy  sufficient relevant informalion to allow the Service Provider fo satisfy any
Legislation;
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()

(d)

()

(f)

within ten (10) Business Days of receipt of the written notice given pursuant to paragraph
5 3(b), the Service Provider shall inspect the Apparatus and, within two (2) Business Days of
such inspection, shall serve a wniten nofice on the Council erther

n confirming that the Apparatus inspected meets the relevant standards set out 1n the
Development particular Specification to the Service Provider's reasonable
satisfaction (Apparafus Acceptance Notice), or

{n) confirring that the Developrient parttcular Specification has not been achieved fo
the Service Provider's reasonable satisfachon, seting ouf, In sufficient detail to
enable the Council to comply with paragraph § 3 the way in which the Apparatus
does not achieve the Development pariicular Specification,

if the Service Provider fails to give wrniten notice within the tme pernod specified In
paragraph 5 3(c) then the Service Provider shall be deemed to have accepted that the
Apparatus mests the relevant requirements of the Development particular Specification and
an Apparatus Acceptance Notice shall be desmed fo have been 1ssued by the Service
Provider,

where paragraph 5 3(c)(i) applies, the Couneil shall {unless It disagrees with the reasoning
provided pursuant to paragraph & 3(g)(n) by the Service Provider, 1n which event the
provisions of fhe Dispufe Resolution Procedure shall apply)

0 rectify or pracure the rectification of the failure{s} so that the relevant standards set
ot in the Development paricular Specification are met, and

(m when the Councl Is satisfled that any failures have been rectified, inform the Service
Provider of such, whereupon the parties shall repeat the procedure sef out in
paragraph 5 3(c) untll the Service Provider s satisfied (actmg reasonakbly) that the
relevant standards set out in the Development particular Specification are met or the
Counacil 1ssues an Apparaius Acceptance Nofice,

when an Apparaius Acceptance Nofice has been 1ssued in accordance with paragraph
5 3(c) or paragraph 5 3(d) (es the case may be) or the Service Provider 1s deemed to have
Issued an Apparatus Acceptance Notice

()] risk in such Apparatus shall fransfer to the Service Provider on the date of the
Apparatus Acceptance Notice,

) the Service Provider shall within one (1) Business Day of the date of the Apparatus
Accepiance Notice ensure that defals of such Apparatus are added to the
Management Information System, and

{m) the energy forecast shall be revised

Accrual of Apparatus after the Service Commencement Date

Where the Council requires the Service Provider to accept into the scope of the Street Lighting
Services Apparatus which 1s 1n existence (or will be in existence) as a result of a Relevant Action
taken by the Council after the Service Gormmencement Date the following procedure shall apply

11




(2)

(B)
o

(c)
®

(d)

()

the Technical Services Provider shall provide to the Service Provider written notice stafing:
(i) what Relevant Action requires Accrual of the Apparatus; and
(i) the identity and contact details of the parties involved;

the Technical Services Provider shall within five (5) Business Days contact the relevant
developer(s) and procure a plan of the proposed development or works and details of the

types of relevant Apparatus and provide copies of the following to the Service ‘Provider and
to the Council:

(i) the lighting classes which the Technical Services Provider proposes should apply to
each item of Apparatus and/or each road, footpath or cycle track within the
proposed development or wotks (provided such [ighting classes are as set out in the
Street Lighting Services Specificafion);

i) details of any special requirements which i recommends should apply ih addition to
the Standard Developmesnt Specification with which the proposed development or
warks must comply; and

(iii) a copy of the proposed design of the Apparatus, inciuding:
{A) details of all Apparatus fypes;
(B} locations of the Apparatus; and

(C) written confirrmation by the developer that the design complies with the
Required Standards;

the Service Provider shall, within ten (10) Business Days of receipt of the proposals and
designs pursuant to paragraph 5.5(b), serve a written notice on the Technical Setvices
Provider either;

(i) confirming that the Service Provider is satisfied (aciing reasonably) that the
proposed design meets ihe Required Sfandards; or

(i) stating that the design does not meet the Required Standards and sefting out (in
sufficient detail to enable the Service Provider to comply with paragraph 5.4(d)) in
what way the proposed design does not satisfy the Required Standards;

where the Technical Sérvices Provider disagrees with the reasoning provided by the Service
Provider pursuant fo paragraph 5.4(c), the Technical Services Provider shall nofify the
Service Provider and the Council, and the Technical Services Provider shall rectify or
procure the rectification of the design, so that the Required Standards are met to the Service
Provider's satisfaction {acting reasonably);

the Technical Setvices Provider shall carry out randem checks to ensure that installation of
the relevant Apparatus is being carried out in accordance with Good Industry Practice and
that the Required Standards are being met, If the Technical Services Provider is not
satisfied (acting reasonably) that the Required Standards are being met, the Technical
Services Provider shall informn the developer, the Service Provider and the Council forthwith;
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(h)

®

i)

following nobification by the developer that nstallation has been completed and on the
Technical Services Provider being satisfted that such. installation has been so completed, the
Technical Services Provider shall serve a written nolice on the Service Provider stating

)] the nature, location and extent of the works and a description of the Apparatus to be
Inspected (including a plan showing the location of the installed Apparatus),

and providing

() details of any cable distribution networks forming part of the Apparatus and
proposed to be taken over by the Service Provider,

() the elecincal fest certificates for the Apparatus,

(W) a copy of the Requred Standards (including the Standard Development
Speclfication),

(v) written confirmation from the developer that the Apparatus complies with the
Required Standards,

{v1) sufficient relevant informaton fo allow the Service Provider fo sabsfy any
Legislation,

within ten (10) Business Days of receipt of the wniten nofice given pursuant to paragraph
5 4(f) the Service Provider shall inspect the relevant Apparatus and within two (2) Business
Days of stch inspection shall serve a written notice on the Technical Services Provider and
the Counacil either

(1) confirming that the Apparaltus inspected achieves the Required Standards fo the
Service Provider's reasonable satisfaction (an Apparatus Acceptance Notice), or

(n} stating that the Required Standards have not been achieved to the Service
Provider's reasonable satisfaction and setting out in sufficient detail the reason(s)
why the Required Standards have not been achieved and what steps the Technical
Services Provider shall take to achieve the Required Standards,

If the Service Prowider falls to give writen notice within the time pertod specified
paragraph 5 4(g), then the Service Provider shall be deemed {o have accepted that the
Apparatus meets ihe Reguired Standards and an Apparatus Acceptance Nofice shall be
deemed {o have been 1ssued by the Service Provider,

where paragraph 5 4{g}(n) applies the Techmical Services Provider shall rechify or procure
the rechfication of such falure(s) so that the Required Standards are met to the Service
Provider’s satisfaction (acting reasonably),

when the Technical Services Provider 1s satisfled that any fallures have been rectified, the
Technical Services Prowider shail inform the Service Prowider and the Council of such,
whereupan the Service Provider shall repeat the procedure set out in paragraph 5 4(g) unti
It 15 satisfied that the Required Standards have been met or the Council 1ssues an Apparatus
Acceptance Notice,

13




8.5

56

87

()

when an Apparaius Acceptance Notice has been issued in accordance with paragraph
5.4(g} or paragraph 5.4(h) (as the case may be) or the Service Pravider is deemed to have
issued'an Apparatus Acceptance Notice:

@ the Apparatus shall constitute Apparatus that complies with the Street Lighiing
Services Specification (and, for the avoidance of doubt, the Service Provider shall
procure that the lighting standards specified pursuant o paragraph 5.4(b)(i) are
met);

(i) risk in such Apparatus shall iransfer to the Service Provider on the date of the
Apparatus Acceptance Notice;

(iii) the Service Provider shall within two (2) Business Days of the date of the Apparaius
Acceptance Notice. ensure that details of such Apparatus are -added fo the
Management Injormation System; and

(iv) the energy forecast shall be revised.

De-Accrual of Apparatus from the Service

The Council shall be enfitled to request the De-Accrual of Apparalus from the scope of the Service
by giving written nofice {a De-Accrual Notice) to the Service Provider setting out:

(@)
(b)
()
(d)
(€)

what Relevant Aclion requires De-Accrual of the Apparatus;
details of the ;ﬂ\pparatgjs tol be De-Accrued;

the location of the Apparatus fo be De-Accrued:

the proposed timing for the De-Accrual of the Apparatus; and

the date the De-Accrual of the Apparatus shall take effect,

and the Service Provider shall comply with all Instructions of the Council given in respect of such De-
Accrual, subject to such instructions being reasonable in terms of timing, nature and scope.

Where the Council serves a De-Accrual Notice:

@

(b)

(c)

the Apparatus shall cease to be treated as Apparatus for the purposes of this Agreement on
the date stated in the De-Accrual Notice;

risk in such Apparatus shall transfer to the Council on the date set ouf in the De-Accrual
Notice; and

the Service Provider shall, within two (2) Business Days of the date the Apparatus is De-
Accrued ensure that such Apparatus isfare noted as De-Accrued on the Management
Information System.

Payment for Accruals and De-Accruals

If at any time during the Service Period, taking into account all Accruals and De-Accruals, there is a
net five percent (5%) increase or decrease in the aggregate amounf of Apparatus from the
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58

58

510

511

61

aggregate amount existing at the Service Commencement Date the Payment (excluding any vanabla
elements) shall be increased or decreased by five percent (5%) (as appropriate)

Nof used
Idenfification of Apparatus not in the Inventory

If, dunng the first eighteen (18) months following the Service Commencement Date, the Service
Provider oy the Councii idenififles Apparatus which

(a) the Council is responsible for and which should be within the scope of the Street Lighting
Services,

(b) has not otherwise been Accrued, and
{c) does not appear in the Inventory,

the Service Provider or the Counail {as the case may be) shall serve notice to that effect on the other
Party

In respect of Apparatus which 1s \dentified pursuant to paragraph 5 9 as not having been Accrued

{a) such Apparatus shall be deemed to be Accrued fiiteen (15) Business Days after the date of
the notice served pursuant to paragraph 5 9 (Accrual Date),

(k) on the Accrual Date, risk in such Apparafus shall transfer o the Service Provider, and

(c) the Service Provider shall, within two (2) Business Days of the Accrual Date ensure that
such Apparatus 1s/are noted on the Management Information System,

and such Accrual shall be deemed to be a Change and the Change Conirol Procedure shall apply
(unless such Apparatus should have been Accrued pursuant to paragraph 5 4 or paragraph 5 5, n
which case paragraph 5 8 shall apply)

If any Apparatus Is dentified as not being Accrued and such Apparatus meets the crteria set out in
paragraph 5 8{a), 59(b) and 5 9(c) on a date later than eighteen (18) Months after the Service
Commencement Date then paragraph 5 10 shall apply and no revision shall be made to the Payment
as a result of such Accruals

Cettification

Certification by the Service Provider

Duning the Service Pertod

)] the Service Provider shall seli-certify all units of Apparatus {except In relabion to the LED
Services) being Installed by the Service Provider in any particular month,

{b) the Council (by itself or through the Council Representative or any Council Related Party
having the relevant technical expertise) shall be entitled to inspect, comment upon, or ohject
to at any stage of the installation process (and for a period of two (2) months thereafter) up

15




6.2

6.3

64

8.5

8.6

6.7

fo one hundred per cent (100%) of the units of Apparatus being Certified by the Service
Provider as belng insialled in that particular month; and

(c} the provisions of paragraphs 6.2 fo 6.15 (inclusive) shall apply.
Notification by the Service Provider te the Council

The Service Provider shall give at least five (5) Business Days’ nofice in writing to the Council an
each occasion that the Service Provider intends fo carry out commissioning tests ({for the purposes
of final assesément and issue of a Certificate of Compliance) of the relevant Apparatus. Such notice
shall specify the location and time at which the commissioning fests are fo be carried out.

Inspections

If the Council wishes to attend the Service Provider's commissioning tests, the Council shall notify
the Service Provider that the Council Representailve and/or any Council Relaied Party who has the
relevant technical experiise shall attend the Service Provider's commissioning tesis and carry out
such assessmenis or inspections to satisfy himself or themselves that the Service Provider has
carried out the commissioning anrd met the requirements of this Agreement, including without
limitation any requirements sef out in the Street Lighting Services Specification (subject to any
Snagging ltems).

Written confirmation

The Service Provider shall, within -two (2) Business Days of completion of the relevant
commissioning fests, confirm to the Council in writing, whether or not it believes that the relevant
Apparafus complies with the requirements of this Agreement (including without limitation the Street
Lighfing Services Specification) {subject fo any Snagging liems) and, if applicable, submit to the
Council a draft Snagging List.

Non-Compliance

If the Council does not agree with the Service Provider's writfen confimmation issued pursuant to
paragraph 6.4 then the Council shall, within ten {10) Business Days of receipt, notify the Service
Provider accordingly, giving defalls of the affected Apparatus and the grounds of non-compliance
(which, o the exient considered appropriate by the Council, may include informaiion relating to
inspections carried out by the Council during the installation of the Apparatus). Following any such
notification, the Service Provider shall, as soon as possible consider the details of the notification
and confirm whether or nof it agrees with the Council's nofification.

Rectification

Where the Service Frovider agrees with the Council’s nofification given pursuant to paragraph 6.5,
the Service Provider shall as soon as possible, take such sfeps as it considers necassary to ensure
that the relevant new Apparatus is Compliant. The Service Provider shall notify the Council on
completion of the relevant steps and the provisions of paragraphs 6.3 to 6.5 (iInclusive) shall apply
until the Councll accepis ihe Service Provider's written confirmation or the matter is referred to
Dispute Resalution. ) )

Dispute Resolution
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613
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Where the Council has served nefice pursuant fo paragraph 6 5 but the Service Provider does not
agree with the Council's notification, the parties shall use their reasonable endeavours 1n good faith
to reach agreement by discussion, but If he agreetment 1s reached erther Party may refer the matter
to the Dispute Resolution Procedure

Delay fo Installation

Where the Council has served notice pursuant to paragraph 6 5 and either the Service Provider
agrees with the Councll's notification or a dispute is in progress, the refevant Apparatus shall not be
treated as being installed for the purposes of this Agreement (and no Certificate of Compliance shall
be 1ssued) unhl such date that it 1s agreed or determined that the relevant Apparatus 1s Camphant
(subject to any Snhagging ltems)

Certificate of Compliance

Upon the agreement between the Councll and the Service Provider that the relevant Apparatus 15
Compliant, the Service Provider shall 1ssue to the Council a Certificate of Compliznce together with a
Snagging List

Rechfication of Shagygmyg ltems

Where a Snagging List has heen ssued the Service Provider shall reclify the Snagging ltems within
twenty (20) Business Days of the date of 1ssue of the Snhagging List

Failure to Complete Snagging

Where the Service Provider fals o rechfy the Snagging liems in accordance with the provisions of
paragraph 6 10, then the Council shall be enfitled fo serve wriften notice on the Service Provider
requiring such works to be camed out within twenty (20) Business Days of receipt of such notice,
faling which the Councit shall be enbiled fo carry out necessary works fo rectify the Snagging
Matters and the Service Provider shall pay the Council's costs and expenses reasonably and
properly incurred (n the carrying out of such works within fwenfy (20) Business Days of receipt of an
involce from the Coungll

Counell entitled to make Enguiry

The Councll shall be enfitled to make any enquiry or test, or conduct any investigalion it sees fit fo
salisfy itself that the units of New Apparatus and lighting schemes sabsfy all of the requirements of
this Agreement (including without limitation the Sfreet Lighting Services Specification) including
requesting the Service Provider to undertake liuminance tests in accordance with the Street Lighfing
Services Specification and BS EN 13201 or successor standard such that the outcome of such tests
direcly relates to lighting scheme and/or design compliance

Management Information System

Details of all New Apparatus shall be included in the Management Information System within two (2)
Business Days of the i1ssue of & Ceritficate of Compliance pursuant o paragraph 6 8 and from such
date shall be required fo meef the requiremenis of the Street Lighting Services Specificaton

No eifect on Service Provider's Obligations

17




6.15

The lssue of any Cetlificate of Compliance in no way affects the obligations of the Service Provider
under this Agreement, inciuding without limitation in respest of any failure by the Service Provider to
meet the requirements of the Street Lighting Services Specification.

Excusing Gause
Where an Excusing Cause occurs and as a result an ifem of New Apparatus is deemed cerfified for

the purposes of payment then the provisions of this paragraph 6 shall apply to such New Apparatus
so that a Ceriificate of Compliance is issued for such New Apparatus as soon as praciicable,

18
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Part § - Ownership and Use of the Apparatus and ofher Assets

7

71

72

81

82

Ownership and Licence of Existing Apparatus

Property of the Council

Subject fo paragraph 7 2, the Existing Apparatus shall remain the property of the Council
Licence fo the Service Provider

The Councll shall licence the Extsting Apparatus fo the Service Provider with effect from the date of
this Agreement on the ferms of the Apparatus licence set out in paragraph 9 (Terms of the
Apparafus Licence)

Ownership and Licence of New Apparatus

Property of the Council

Subject to paragraph B 2, all New Apparatus shall become the property of the Council upon the date
when such New Apparaius Is Ceriified, or otherwise on the Expiry Date or, If earlier, the Termination
Pafe

Licenee to the Serviee Provider

With effect from the date that fitle In the New Apparatus passes fo the Council pursuant te paragraph
8 1, the Councll shall licence the New Apparatus o the Service Provider, on the terms of the
Apparatus Licence set out in paragraph 3

Terms of the Apparatus Licence
The Councll grants fo the Service Provider a licence (Apparatus Licence) on the following terms
(a) the licence shall permit the Service Provider to
{0 install Apparatus, and/or
(1) use, manage, wark on, remove, mamtamn, clean and repair the Apparatus, and/or
() afiix or remove Attachments o or from the Apparatus,

(h) the Service Provider shall be entifled to grant a sub-licence {(and such sub-licence shall
Inelude the right {o grant sub-sub-licences) to a Service Provider Related Party to

{)] install Apparatus, andfor
(n) use, manage, work on, remove, maintain, clean and repair the Apparatus, andfor
{m) affix or remove Attachmentis o or from the Apparatus,

in each case in connection with and only Insofar as such mstallation, use, management,
work, removal, mantenance, cleaning, reparr, affiing and removal IS necessary or

19
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10.1

(c)

()

expedient for the performance of the Service Provider's obligations or the exercise of the
Service Provider's rights under this Agreement;

the Apparatus Licence shall commence;
{i) in respect of the Existing Apparatus as set out in paragraph 7.2; and
)] in respect of the New Apparatus as set out in paragraph 8,

and the Apparatus Licence shall terminate on the Expiry Date or, if earlier, the Termination
Date;

in the exercise of the Apparalus Licence the Service Pravider shall:

{i) use reasonable endeavours not'to SHuse &NV NuiSancs;
)] at all fimes comply with Goed Indusiry Practice;

{iii) comply with all relevant Legislation, Guidance and Codes of Practice relating to the
carrying out of the Street Lighting Services;

() obtain all Necessary Consents; and

(v} make good any damage o any Council property, Assets or Apparatus forihwith but
only insofar as the same afises from or in connection with the Street Lighfing
Services;

for the avoidance of doubi, the Apparatus Licence is not 2 licence under NRSWA and- is
granted subject and without prejudice fo:

0] any right of the Council pursuant fo Clause 38 (Council Step-In) and/or any other
express provision of this Agreement to provide the Street Lighting Services;

(1i) the Council's rights, powers, duties generally and the exercise of its rights, functions
and performance of its obligalions in accordance with this Agreement; and

{iii) the rights of agerits of the Council, statutory undertakers and holders of licences
under the NRSWA (or any agenis of the same); and

the Apparatus Licence is not a lease of any Apparatus and the parties do notf intend the
Apparatus Licence fo transfer any real property from the Council to the Service Provider or
grant to the Service Provider any interest in any Apparaius the subject of this Apparatus
Licence or in the land on which any such Apparatus is placed.

Risk and ownership of in the Apparafus

Existing Apparatus

From 00,00.01 on the Service Commencement Date, and thereafter until it reverts {o the Council in
accordance with paragraph 10.5, all risk in the Existing Apparatus shall be borne by the Service
Provider. The Service Pravider shall, in providing the Street Lighting Services and at its own cost,
take such steps as aré necessary to repair or replace any item of Existing Apparatus which for any

20
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103

reason 15 damaged (whether as a result of accident or vandalism or otherwise) so that the Street
Lighting Setvices Specificaiion and the other requirements of this Agreement are complied with

Recovery from Third Parties

If an Emergency Fault, Urgent Fault or Non-Emergency Fault occurs as a result of the conduct of
third party

@ ihe Service Provider shall be entitled

() to seek recovery of the costs of repair of such Ermergency Fault, Urgent Fault or
Non-Emergency Fault from the relevant third party fo the extent that it 1s possible
and reasonably praclicable fo do so, and

() fo retain any such costs of repair recovered from a relevant third party, and

{b) the Council shall, having regard fo the limiied resources available to I, provide reasonable
assistance to the Service Provider fo enable the Service Provider {o recover such costs of
repair from the relevant third party,

provided always that

{c) the Council shall not be obliged to make any financial contnibution fo the Service Provider's
attempt to recover such costs of repair from the relevant third party, and

(d) the Service Provider shall release the Council from any Wahility and indemnify it against any
costs, losses or damages that may arise as a result of the Service Provider's attempt to
recover such costs of repair from the relevant third party

Incomplete Apparatus

Without prejudice fo paragraph 11, where part of an fem of Apparatus has been Installed but the
installation has not been completed by the Expiry Date or, if eatlier, Termination Date, then

(a) no later than the Expiry Date or, if earlier, the Terminafion Date, the Service Provider shall
deliver fo the Council a written list detailing the incomplete items of Apparatus together with
such photographic evidence as is reasonably necessary for the Councl to idenbify the
incomplete items of Apparatus,

(b) the Council shall, withun thirty (30) Business Days of receipt of the [ist referred fo In
paragraph 10 3(a) specify, n writing, which incomplete items of Apparatus shall be removed
by the Sefvice Provider,

{c) no later than fwenty (20) Business Days of recelpt of the written nstructions referred fo in
paragraph 10 3(b), the Service Provider shall

{d) remove, at no cost fo the Counatl, the items dentified by the Council to be removed, and

{e) transfer fo the Council the nghts, title and interest n, and {o, all remaming incomplete itemns
of Apparatus
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10.4

10.5

'

11.4

11.2

114

11.5

New Apparatus

Risk in the New Apparatus shall be the responsibility of the Service Provider until it reverts to the
Councll in accordance with paragraph 10.5. The Service Provider shall, in providing the Service,
take such steps as are necessary fo repair or replace any item of New Apparatus which for any
reason is damaged (whether as a result of an accident, vandalism or otherwise) so that the Street
Lighting Services Specification and the other requirements of this Agreemeant are complied with.

Transfer of Risk to the Council

Subject to paragraph 13, risk in the Apparatus shall pass to the Councll at 23:59:59 on the last day
of the Service Period.

Use and Disposal of the Apparatus and the Equipment
Restriction on Use

The Service Provider shall not use the Apparatus for any purpose other than in respect of the
performance of the Service Provider's obligations under this Agreement.

Resfiriction on Transfer and Disposal

Subject to paragraph 11.3, the Service Provider shall not sell, lease, transfer, grant rights over or
otherwise dispose or part with possession of (or purport to do any of the foregoing) any interest in
any itemn of Apparatus without abtaining the prior written consent of the Coungil.

Permitted Transfer and Disposal

The Service Provider may sell, lease, transfer, grant rights over or ofherwise dispose or part with
possession of any item of Apparalus to the extent that:

(@) such disposal is identified in Annual Programme; and
{b} in the Service Provider's reasonabie opinion, the Apparaius comprises equipment which is of
a waste or scfap pature (which, for the avoidance of doubi, the Service Provider is obliged fo

dispose of at its own cost).

Consent

Any consent granted by the Council pursuant to paragraph 11.2 may be given generically in relfation
to particular Apparaius, or specifically in relation fo an individual item of Apparatus, and shall be
subject to such conditions as the Council may speciiy in its absolute discretion (including without
limitation as to price and that any proceeds, including any related profit, is remitted to and belongs to
the Council or as it otherwise may direct).

Obligation to make Equipment Available
The Service Provider shall;
(a) make Its equipment, plant and vehicles avallable for such use as may reasonably be

required by the Council or its employees or agents in connection with this Agreement (and in
the case of an Emergency in connection with such Emergency); and
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123

(b)

procure that its equipment, plant and vehicles s insured 1n respect of such use throughout
the Service Penod and n accordance with this Agreement

Necessary Gonsenis

Not Used

Necessary Consents for fixing Apparatus

The Service Provider may, in the course of providing the Sfreet Lighting Services, be required to affix
Apparatus to structures other than other Apparatus and the Service Provider shall

(@)

(b)

diigently and without delay and, to the extent that 1t Is lawfully entitled fo do so, take such
acticn as I1s necessary of appropnate to haise with, and obtain Necessary Consents from,
Owners (as that term 15 defined in Section 45(9) of the Public Health Act 1961) of the
structure to which It Is proposed Apparatus will be attached,

keep the Council informed of progress on a continuing basis at all reasonable times, and
upon reasonable request by the Counacil,

where the Service Provider, using all reasonable endeavours, has been unable to obtain a
Necessary Consent from an Owner, give writen notice to the Council informing the Council
that the Service Provider has been unable to abtain such Necessary Consent and such
notice shall set out

)] details of the relevant Apparatus, siructure and Owner,

(n documentary evidence of the reasonable endeavours taken by the Service Provider
to secure such Necessary Consent, and

() proposed alternative design solutions whereby the relevant Apparatus could be
affixed in ancther location or to anather structure (or other Apparatus) which design
solutions shall be the mmimum departure from the Relevant Lighting Standards

Process fo be followed where consent not obtainad

Upon receipt by the Gounell of a notice served pursuant to paragraphs 12 2(c) or 12 (b}

(@

(b)

where the Councll reasonably belleves that the Service Provider has not complied with
paragraph 12 2(c), inform the Service Provider what further steps it wishes the Service
Provider to take {which may include the subrmission of further design solutions) to comply
with paragraph 12 2(c) and the Service Provider shall either take such steps or refer the
matier to the Dispute Resolution Procedure,

when the Council is salisfied that the Service Provider has complied with paragraph 12 2(c)
the parties shall meet to discuss the means by which the falure to ohtain the Necessary
Consent to affix the Apparatus to structures can be overcome and the confinued
performance of this Agreement can be facilitated Such steps may Include the Gouncll
seeking to obtain the Necessary Consent and/or the Counell agreeing to a departure from =
Required Standard and/or the Apparatus being afiixed in an alternative location as directed
by the Counecil
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12.4

12.5

12.6

127

Excusing Cause

From the date twenty. (20) Business Days after the date the Council first meets with the Service

Provider pursuant fo paragraph 12.3(b) unfil the earlier of:

(2) the Setvice Provider or the Council obfains the Necessary Consent to afftx the Apparatus;

(b) the Apparatus is installed in another location in accordance with the Street Lighting Services
Specification;

(c) the relevant Apparatus is De-Accrued in sccordance with paragraph 5;

{d) a Change is implemented in accordance with the Change Protocol,

any fallure to obtain a Necessary Consent to affix Apparatus fo a structure other than other
Apparatus shall constitute an Excusing Cause.

Removal of Apparatus

The Service Provider shzll be responsible for complying with (in accordance with the Public Health
Act 1961 and any other applicable Legislation) any requests from Owners ta:

(a) remove Apparatus from sfructures ternporarily during periods of repair or reconstruction; and
{b) remove Apparétus from structures permanently,

provided that the Service Provider shall be enfitled fo seek to recover any reasonably incurred costs
from the Owner and retain any such sums received.

Owner's request to remove Apparatus

In the event that a request is made by an Owner to removs Apparatus from a building pursuani to
paragraph 12.5 the Service Provider shalk:

(a) where the Apparatus is fo be removed temporarily, remove and refix the relevant Apparatus
and during the petiod of removal take such alternafive measures as are necessary to ensure
the Street Lighting Services Specification is complied with;

(b) where the Owner has requested the Apparatus be removed permanently, inform the Council
in wrliing forthwith and use reasonable endeavours to agree with the Owner that the
Apparatus remain in its original position. Where the Service Provider has been unable to
obtain agreement from the Owner that the Apparatus shall remain in its original position,
then, the Service Provider shall serve a written notice on the Authority containing the
information set out in paragraph 12.2(c) and thereafter paragraphs 12.3 and 12.4 shall
apply.

Court Proceedings fo remove Apparatus
The Council may at its discretion commence procesdings under the Public Health Act 1961 (or other

applicable Legislation) so that a court can determine whether an Owner is obliged to allow or entitied
to disallow the Apparatus to be fixed to the relevant building.
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129
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131

132

Service Provider fo take Proceedings

The Council may serve written notice on the Service Provider requiring the Service Provider, at the
Council's cost, (fo the extent such costs are reasonably and properly incurred by the Service
Provider)

(&) {o diligently and without delay prepare the paperwork in the hame of the Counctl in respect
of any proceedings taken or fo be taken by the Council pursuant to paragraph 12 7, and/for

(b) to attend any court proceedings,

provided that the Councll shall, as soocn as praciicable following a reasonable request from the
Service Provider, sign any necessary documentation and take such other necessary steps or steps
reasonably required by the Service Provider which only the Council is able to take relaling to any
such proceedings and If either party becomes aware that the Councll is not entitied pursuant to any
Legislation, fo delegafe responsibility under this paragraph 12 8 to the Service Provider, that party
shall inform the other parly of that fact and as soon as reasonahly practicable thereafter the Counail
and/ar the Service Provider shall take such steps as are necessary to ensure compliance with the
relevant Legislabion

Indemnity

The Service Provider shall indemmnufy and keep indemnified the Counci on demand agamnst all losses
arising from ar in connechion with

(a) any act or omission by the Service Provider in relation to or In connection with the matters
referred {o In paragraphs 12 2 to 12 8 (inclusive),

(B any falure of the Service Provider o comply with its obhgations as set out Ih paragraphs
12 210 12 8 (inclusive), and

(c} any damage or loss suffered by an Owner as a result of any act or emission of the Service
Provider

Access to Third pariy Land fo install Apparatus
Service Provider to Secure Access

Whenever the due performance of the Sfreet Lighfing Services necessitales the Service Provider
entering land off the highway which 15 ouiside the confrol of the Council In connection with the
instaliafton of Apparaius, the Service Provider shall use all reasonabie endeavours {6 secure 2ccess
to such land for the Couneil and the Service Provider for such penod as may be required by elther of
the parfies o facilitate the due performance of this Agreement

Notification
Where the Service Provider 1s unable to gam access as required by paragraph 13 1

(@) the Service Provider shall use all reasonable endeavours {o idenfify an allernative access or
(If appropriate) an alternative location as soon as reasonably practicable,
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13.3

134

-

if the Service Provider is unable to identify an alternafive access or (if appropriate) an
alternative localion it shall notify the Council, in writing, as soon as reasonably practicable of
the Service Provider's inability fo obtain the required access fo such’land and such notice
shall include all relevant details of the land, the access required, the reason for the access,
the duration for which such access is required iogether with documentary evidence of the
reasonable endeavours taken by the Service Provider to obtain such access andfor identify
an aliemative access or location.

Process where access not obiainable

Upon receipt by the Gounceil of a hotice service pursuant to paragraph 13.2({b)

@

(b)

(©

where the Council reasonably believes that the Service Provider has not complied with

paragraph 43.2(2), inform the Service- Provider what further steps it wishes the Service

Provider to take fo comply with paragraph 13.2(a) and the Service Provider shall either take
such steps or refer the matter to the'Dispute Resolution Procedure;

when the Council is satisfied that the Service Provider has complied with paragraph 13.2(a)
the parfies shall meet to agree what action should be taken to secure the necessary access
which may include the Counclil taking such steps as, in its absolute discretion, it shall decide
1o obtain the required access on the Service Provider's behalf;

if an alternative iocation or aceess has not been identified or the Council has not obtained
the access required for installafion of the Apparatus within twenty (20) Business Days of
meeting pursuant to paragraph 13.3(b) then paragraph 13.4 shall apply.

Excusing Cause

From the date twenty (2:0) Business Days afier the meeting referred to in paragraph 13.3(b) until the

earlier of:

@ the Council obtzining the required access;

(b) the pariies agreeing an alternative location whereby access to third party land is no longer
required;

(€) a Council Change being implemented in accordance the Change Control Procedure,

such failure shall constifute an Excusing Cause.
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Part 6 — Service Standards and Paymenis

14

141

142

143

14 4

Service Obligation and Performance Standards
Standard of Service

The Sefvice Provider shall provide the Sfreet Lighting Services confinuously from the Service
Commencement Date and throughout the retnainder of the Services Period in accordance with

{a) the Relevant Standards,
{b) the Annual Programme, and

{c) the Street Lighting Services Specification, these Sireet Lighting Services Special Conditions
and the other provisions of this Agresmeni

Maintenance

The Service Provider shall ensure, on a conbinuing basis, that at all times Iis maihfenance and
operaling procedures are sufficient to ensure that

(@) the Apparatus I1s continuously compliant with the Street Lighting Services Speciiication, and
(b) the design Intentron of the Apparatus to achieve their full working life 1s maintained
Standard on Expiry

The Service Provider shall perform the Sireet Lighting Services such that at the Expiry Date {or, If
earlier, the Termination Date) the Apparatus shall be in the condibon that 15 commensuraie with ilie
Service Provider having performed n full 1ts obligations under the Agreement

Final Surveys

No later than eighteen (18) months prior to the Expiry Date, the Council shall be entfitled to carry out
or procure the carrying out of

(a) a survey (the Sireet Lighting Survey) of the Apparatus to assess whether it has been, and
Is being, mamiamed by the Service Provider in accordance with its obligations under
paragraph 14 1 (Standard of Service) and/or paragraph 14 2 (Maintenance),

{B) a survey and/or investigation of the accuracy of the Management Information System (the
Management Information System Survey) to determine whether or not the Management
Information System has been, and is being, kept up fo daie by the Service Provider in
accordance with its obligaitons under this Agreement, and

(5) if the Service Provider has been notified under paragraph 14 7(a) that rectification and/or
mainienance work I1s required, then no earlier than twelve {12) months pnor o the Expiry
Date, the Councll shall {to the exient the works have not been carned out by the Service
Provider in the intenim) deduct the cost of the Sireet Lighing Survey and/or the Management
Information System Survey and the costs of any required works as quanfified by either the
Street Lighting Survey or the Management Information System Survey in equal instalments
from each Payment payable after the date of notification and pay such amount into an
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14.6

147

14.8

inferest bearing account (the Retenfion Fund Account) unti this Agreement has expired or
terminated,

and subject to paragraph 14.7{c), the cost of the Final Surveys shall be borne by the Council.

Notice of Final Surveys

The Council shall notify the Service Provider in writing a minimum of five (5) Business Days in
advance of the dafes it wishes to camny out the Final Surveys. The Council shall consider in good
faith any reasonable request by the Service Provider for the Final Surveys to be carried out on a
different dates if such request is made at [east two (2) Business Days prior o the notified dates and
the Service Provider (acting reasonably) is able to demonstrate that carrying out the Final Surveys
on ihe nofified dates would materially prejudice the Service Provider's ahility fo provide the Street
Lighting Services.

Minimisation of Disruption

When carrying out the Final Surveys, the Council shall use reasonable endeavours fo minimise any
disruption caused fo the provision of the Sireet Lighting Services by the Service Provider. The
Service Provider shall afford the Councll or any person carmying ouf the Final Surveys (free of

charge) any reasonable assistance required by the Council during the carrying out of the Final
Surveys.

Results of Final Surveys

If the Street Lighting Survey shows that the Service Provider has not complied with or is not
complying with its obligations under paragraph 14.1 (Standard of Service) and/or paragraph 14.2
(Maintenance), or if the Management Information System Survey shows that the Service Provider
has not kept the Management liformation System in accordance with its abligations, the GCouncit
shall:

(a) notify the Service Provider of the reclification and/or maintenance work which is required to
bring the Apparatus or the Management Information System to the standard they would
have been in'if the Service Provider had complied or was complying with its obligations
under these Street Lighting Services Special Conditions and, in particular, to ensure the
requirements of paragraph 14.2 (Maintenance) are met (the Survey Standard);

(b) specify a reasonable period within which the Service Provider shall carry out such work (the
Specified Period); and

(c) recover the cost of the Street Lighting Survey andfor the Management Information System
Survey (as shall be applicable) from the Service Provider by means of a withdrawal from the
Retention Fund Account or, if the Retention Fund Account has been exhausted, a deduction
from the next payment of the Payment or recover such amount as a debi payable on
demand.

Rectification Work

The Service Provider shall earry out such rectification andfor maintenance work notified pursuant to
paragraph 14.7(a) (the Outstanding Works) in order fo reach the Survey Standard to the Council's
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reasonable satisfaction within the Specified Peniod and any cosls it meurs 1n carrying out the
Outstanding Works shall be at Its own expense

Reimbursement

If and to the extent that the Service Provider carries out the Quistanding Works to reach the Survey
Standard to the Council's reasonable satisfaction within the Specified Penod, the Council shall (to
the extent that then or subsequently there are funds standing to the credit of the Retention Fund
Account) reimburse the Service Provider's cosis of so doing by withdrawing amounts from the
Retenfion Fund Account and paying these fo the Service Provider If the aggregate of the amounts
from fime fto fime pald Into the Retention Fund Account are insufficlent to cover the Service
Provider's cosis, the Service Prowider shall bear the balance of its costs itself

Failure to earry out work

If, and fo the extent that, the Service Provider falls to carry out the Outstanding Works fo reach the
Survey Standard fo the Council's reasonable satisfaction within the Specified Pericd, the Councl
shall be eniitled io carry out itself, or procure the carrying out of the Outstanding Works at the
Service Provider's expense The Councll shall make withdrawals from the Retention Fund Account
to pay for such work or, where there are insuffictent funds in the Retention Fund Account make
deductions from the Payment to pay for such rectification or mainienance works or recover such
amount as a debt payable on demand

Balance of Fund
[n the event that

(a) all the rectification andfor mamntenance worl¢ idenhfied by the Counctl has been carried out to
the Council's reasonable satisfaction,

(b} all such rechification and/or maintenance work has been paid for by the Service Provider,
and

() ne Termination Notice given in accordanes with this Agreerment 1s outstanding,

then the Council shall pay any credit balznce on the Relention Fund Account (including accrued
interest) fo the Service Provider as soon as practicable

Public Health Act

The Service Provider shail be fully responsible for ensuring that the obligations of Service Provider
and the Counct (to the extent that the Service Provider i1s carrying out such obligations on the
Council's behalf or 1s acting tn accardance with the Council’s reasonable nsfructions pursuant fo
these Street Lighting Services Special Conditions) under the Public Health Act 1961 and all other
appiicable Law are complied with insofar as they apply to the performance of the Street Lighting
Services and for taking all necessary or appropriate action In relation to the same

Design of Apparatus

The design of all New Apparatus and the way in which such New Apparatus 15 Installed In
accordance with this Agreement (which, for the avoidance of doubt, shall include the Service
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15.2

15.3

15.4

16

16.1

Provider's proposals as to how the Apparatus shall be insfalled and any plans for such instaiiation)
shall he subject to the Council's approval in accordance with the Review Procedure.

Where the Service Provider is also the Technical Seirvices Provider, if the Service Provider (in iis
capacity as Street Lighting Services Provider) incurs any Losses due to failure by the Service
Provider in its capacity as the Technical Services Provider fo comply with its design ohligations it will
be required o claim against the Technical Services Provider, and the Council shall have no lighility
to the Service Provider in respect of the same.

If the Service Provider {in iz capacity as Technical Services Provider) ceases fo provide the
Technical Services for any reason, the Service Provider {in its capacity as Street Lighting Services
Provider) shall enter into the Provider Direct Agreement with the incoming Technical Services
Provider provided that.

(@ the incoming Technical Services Provider is an organisation of appropriate legal and
financial standing with appropriate technical expertise and resources to provide (or procure
the provision of} the Technical Services; and

(b} in advance of execution of any Provider Direct Agreement, the incoming Technical Services
Provider provides evidence In 2 form acceptable to the Service Provider (acting reasonably)
that Tt holds professional indemnity insurance against riske and with a level of cover
acceptable fo the Service Provider.

Where the Service Provider (in its capacily as Street Lighting Services Provider) has entered into a
Provider Direct Agreement with an incoming Technical Services Provider and incurs any Losses due
to failure by the incoming Technical Services Provider to comply with its design obligations it will be
required fo claim under the Provider Direct Agresment against the incoming Technical Services
Provider, and the Council-shall have no liahilify to the Serviee Provider in respect of the same.

Puhlic Hinhway Works and Relevant Legislation

New Roads and Sfreef Works Act

The parties acknowledge and agree that for the purposes of this Agreement:

(8) all works underfaken by the Service Provider in connection with the carrying out of the Street

Lighting Services shall be Works for Road Purposes (as that term is defined in Section 86(2)
of NRSWA);

(b) -« fo the extent that the provisions of NRSWA are relevant to the carrying out of the Street
Lighting Services, the Service Provider shall liself, and shall procure that each Sub-
Contractor shall, comply with:

)] the provisions of NRSWA; and

) all obligations placed on the Council pursuant fo NRSWA in connection with Works
for Road Purposes under (inter alia) Section 83 of NRSWA,

{c) the Service Provider shall not undertake Major Highways Works (as that term is defined in
Section 86(3) of NRSWA) without the prior written consent of the Couneil {(such consent not
to be unreasonably withheld or delayed);
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{d) notwithstanding the provisions of Clause 32, the Service Provider shall keep records of the
Apparatus as required by the Council (or such other person nommnated by the Council)
pursuant fo NRSWA and shall consult all undertakers' records held pursuant fo Section 79 of
NRSWA prior to commencing any works in connection with the Service, and

(&) notwithstanding the other provisions of this paragraph 16 1 and the obligations set out In
NRSWA, requiremnents of the Street Lighting Services Spectiication shall apply to the giving
of notices In relztion fo works carned out in connection with the Street Lighting Services

Traffic Management Act

The Service Provider acknowledges that the Council has duties imposed upon it by the Traffic
Management Act 2004 and shall co-operate and lizise with the Council io assist the Councll 1n
discharging its duties under Section 16 of the Traffic Management Act 2004

Public Highway Works

Where the Council proposes to undertake or procure the undertaking of any works within or about
the public highway and in the Councils view (acting reasonably) such works could not have
reasonably been foreseen hy the Service Provider and incorporated In the relevant Annual
Programme and are likely to cause a direct material abstiuction fo or interference with the Senvice
Provider's ability to perform its obligations in accordance with this Agreement (Relevant Highway
Works) the Councll shall

=) Issue a nolice to the Service Provider at least five (5) Business Days (or otherwise as Is
reasonable given the nalure and secale of the Relevant Highway Works) prior fo the
commencement of such works, and

{b) specify in the notice referred to in paragraph 16 3(a)
() the Apparatus which will be affected,

(In) the date upon which the Relevant Highway Works are due to commence
{Temporary Suspension Start Date), and

() a reasonable estimate of the date on which the Relevant Highway Works will
conclude (Temporary Suspension End Date) which penod may be extended or
reduced as the Councll constders reasonable in all the circumstances by a further
wnften notice given as soon as reasonably pracficable to the Seivice Provider

Execusing Cause

In respect of any Apparatus which 1s affected by the Relevant Highway Works an Excusing Cause
shall apply n respect of such Apparatus for the period between the Temporary Suspension Start
Date and the Temporary Suspension End Date {as extended ar reduced) provided that the Service
Provider, acting in accordance with Good Indusiry Practice, could not reasonably be expected to
miigate any matenat interference or obstruction to the Service Provider's obligations under this
Agreement

Failure fo Issue a Notice

31




16.6

16.7
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Where the Council does not issus a noiice under paragraph 16.3 and it is agreed between the
Parties or determined in accordance with the Dispute Resolution Procedure:

{a) that works undertaken by the Council within or about the Public Highway either will or have
caused a direct material obstruction to or interference with the Service Provider's cbligations
to perform the Service; and

(b) such works -coutd not have reasonably been foreseen by the Seivice Pravider and
Incorporated into the relevant Annual Programme; and

fc) such works have not been correctly entered into the Street Works Register in accardance
with NRSWA at least five {5) Business Days before the planned comméncement dalé of the
proposed works,

an Excusing Cause shall apply in respect of Apparatus affected by the works for the period of such
works, provided that the Service Provider, acting in accordance with Good Industry Pracfice, could
not reasonably be expecfed o mitigate any material interference or obsiruction with the Service
Provider's obligations to perform the Streef Lighting Services.

Qbligation o Provide Street Lighting Services

During the period between any Temporary Suspension Start Date and Temporary Suspension End
Date (as extended or reduced) or whete paragraph 16:5 applies for the duration of the carmrying out
of the works the Service Provider shall not have any obligation to provide the Street Lighiing
Services in relafion o the affecied Apparatus, except to the extent that the Council requests the
Service Pravider to carry out the Service to the affected Apparatus, Where the Council does so
request, the Service Provider shall use reasonable endeavours to comply with such request.  All
requests from the Council shall be in writing except in the case of an ernergency (which oral request
shall be confirmed in writing by the Council).

Standard of Relevant Highway Works

The Council shall ensure that during the period between the Temporary Suspension Start Date and
the Temporary Suspension End Date (or where paragraph 16.5 applies for the duration of the
carrying out of the works), the Relevant Highway Works (or, as the case may be, the works referred
fo in paragraph 16.5) shall be carried out so as not to cause any material deterioration in the
condifion of any Apparatus (excluding fair wear and tear).

Sub-Confractors in the Construction Industry Scheme

The following provisions shall apply in respect of the Sub-Confracior Legislation (as hereafter
defined):

(@) in this paragraph 17 (but not otherwise):

()] Sub-Contractor Legislation means Chapter 3 of Part 3 Finance Act 2004, the
Income Tax (Construction [ndustry Scheme) Regulafions 2005 (S| 2005/2045) and
the Income Tax {Construction Indusiry Scheme) (Amendmeni} Regulations 2607 or
any other statute or subordinate legislation relating fo the Scheme as from time fo
fime modified or replaced either before or after the Agreement Date;
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(b)

(c)

()

(e}

(n) Principal means a person who 1s a contractor for the purposes of the Sub-
Confractor Legslation,

() Statufory Deduction means the deducfion referred to In section 61 of the Finance
Act 2004 or such other deduction as may be required by Sub-Confractor Legisiation,

ihe Parties acknowledge that the Council 1s 2 Principal, and the Service Provider 1s a sub-
contractor and ths Agreement 15 a contract relating to construchion operations for the
purposes of the Sub-Contractor Legislation and that therefore the Sub-Confractor Legislation
shall apply to all payments fo be made by the Council to the Service Provider hereunder,

not later than fifteen (18) Business Days before the first payment under this Agreement Is
due to be made fo the Service Provider or after this paragraph 17 applies for the first time
and on each occasion when this paragraph 17 applies followng a penod when it has not so
applied, the Service Provider shall, to the extent appropnale under the Sub-Contractor
Legisfation, provide the Council with all mformation and assistance which may be required
by the Councll In order o verify the Service Provider's enfitlemnent to be paid without the
Statutory Deduction under the Sub-Confractor Legislation, or the rate of Statutory Deduction
which I1s applicable to such payment, including (but not Imited io) its unique taxpayer
reference,

the Counclil shall as a Principal

)] provide to the Service Provider in wnting any information required under Section
4(8) of the Income Tax (Construction Industry Scheme) Regulations 2005 or such
other Informafion as may be requred by the Sub-Conlractor Legislation at the
relevant time,

() submit monthly returns fo HM Revenue and Customs in accordance with the Sub-
Contractor Legislation,

as approprate under the Sub-Contracior Legtsiation in force at the relevant time,

where any error or ormission has occurred 10 calculating or making the Stafutory Deduction
then

()] In the case of an over-deduction, the Council shall correct that error by repayment of
the sum overdeducted fo the Service Provider (save where the Council has
accounted for that deduction to HM Revenue and Customs, in which case such
repayment shall be made following and to the extent of receipt hy the Counci of 2
corresponding repayment from HM Revenue and Custorns which the Councll shall
Use reasonable endeavours fo procure as soon as reasonably possible), and

() In the case of an under-deduction, the Service Provider shall comrect that error or
omission by repayment of the sum under-deducted fo the Councii forthwith on
wriiten demand,

it compliance with this paragraph 17 causes the Council or the Service Provider to breach
any other term of this Agreement, then the provisions of this paragraph 17 shall prevail and
In partteular (without ltmitation) any provisions in this Agreement which
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19

18.4

20

20.1

202

)] require the payment of interest by the Council to the Service Provider (fo the extent
) that they require such payment of interest); or

(i) give the Service Provider the right fo lerminate this Agreement due to amounts of
money due from the Council to the Service Provider being unpaid,

shall not apply to any amount properly withheld or not paid by the Council in accordance
with the provisions of paragraph 17.1(e} or io an error or omission by the Council \in
caloulating or making the Statutory Deductfion where that error or omission has been
rectified under paragraph 17.1(d).

Qualify Assurance

Qualify management systems and the Service Quality Plan

The Service Provider shall ensure that:

() the provision of the Street Lighiing Setvices is the subject of quality management systems;

()] the quality management systems referfed to in paragraph 18.1(a) shall be reilected in
appropriate quality plans, the standard of which shall be consistent with 13O 2000 or any

equivalent standard which is generally recognised as having replaced iE;

{c) without limitation to the generality of paragraph 18.1{a), there shall at =il fimes be in
. existence a.design.quality plan and a service quality plan (the Quality Plans); and

{d) the Street Lighting Services are carried out in comnpliance with the Quality Plans.

Business Continuity Planning

The Service Providsr shall keep the Business Continuity Plan up to date in accerdance with Clause
17 of the Agreement so as to ensure that it corresponds and responds o developments and/or
changes in risks and circumstances in relation fo the Sireef Lighting Services.

Electricity.Procurement
The Cduncil shall be responsible for procuring and paying for electricity for all powered Apparatus.
The Service Provider shall provide sll reasonable assistance to the Council in respect of the

Council's obligafions under paragraph 20.1 and shall not (directly or indirectly) cause the Council o
breach any of its obligations under any Electricity Contract.
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Part 7 - LED Upgrade

21

211

212

22

221

23

231

24

241

242

Service Provider Termination Events

Subject fo paragraph 21 2, the following events shall each give rise o the right for the Councll to
terminate this Agreement and shall be deemed fo be Service Provider Termination Events for the
purposes of Clause 46 1 22

(h) the Service Provider fails fo complete the LED Services by the LED Longstop Date, and/or

() ihe Technical Services Provider (zcting in accordance with its obligations) does not 1ssue a
Ceriificate of Compliance (LED) i respect of af least 300 LED Luminaires 1n any rolling
three (3) month penod during the LED Pragramime Perlad,

each an LED Terminafion Event

The Parfies acknowledge that the Councid shall have the nght to termunate this Agreement in
respect of the LED Services only on the occuirence of an LED Termiration Event, and so for the
purposes of the application of Clause 51 the LED Services shall be deemed to be a Service
Element and the definition of "Service Element" shall be interpreted accordingly

Guarantee and Residual Life

Prior to commencing the LED Services, the Service Provider shall enter mto a tripariite agreément
with the manufacturer of any LED Apparatus and the Council on such ferms as are salisfaclory to
the Council, pursuani to which the manufacturer shall guarantes the economic life of the relevant
LED Apparatus for a penod of 20 years following Installation of the same

Disposal of Asseis

The Service Provider must dispose of all assets and equipment removed from each Lighting Point as
a result of carrying out the LED Programme 1h accordance with all relevant Legislation and Good
Industry Practice and faking all reasonable steps fo maximise the volume of matenal which 18 re-
used and/or recycled

Postponement of LED Services

Nolwithstanding any other provision of this Agreement, the Council may at any fime prior to the
commencement of the LED Services or dunng provision of the LED Services postpone the LED
Services If the provision of the LED Services 1s subject to a Challenge, by written notice lo the
Service Provider (Postponeinent)

If the Council exercises ifs right io postpone the LED Services pursuant to paragraph 24 1, the
Service Provider shall {as applicable)

(a) cease provision of the LED Services within two (2) Business Days of notification of the
Postponement,

(b) ensure that any installations of LED Apparatus in progress at the ime of eommencement of
ihe Postponement are completed within two (2) Business Days of nobfication of the
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24.4

24.5

Postponement, and no Street Lights are left unlit confrary to the requirements of the Street
Lighting Specification as a result of the Pastponement;

{c) ensure that any installations of LED Apparatus in progress at the time of commencement of
the Postponement that cannot be completed within two (2) Business Days are left in a safe
condition such that there is no actual or potenfial risk to the health and safety of any person
arising from such incomplete installation;

(d) not install any LED Luminaires in the Council Area pursuznt fo the LED Programme or the
Street Lighting Maintenance Services during the period of Posiponement.

If, during the period of Postponement, the Service Provider is required to replace Apparatus under
the Street Lighfing Services Specification and such replacement would (but for this provision)
otherwise require the installation of LED Luminaire(s) by the Service Provider, the Service Provider
shall instead use Non-LED luminaire(s), provided that the Service Provider shall obiain the
Council's prior approval for the installation of such Nen-LED Luminaire(s) (such approval not io be
unreasonably withheld or delayed by the Council).

On writien nofification by the Coungcil of the termination of a period of Postponement, the Service
Provider shall:

(@) as soon as reasonably pracfical, commence or resume (as applicable) the provision of the
LED Services;

(b) make such reasonable adjustments to the LED Programme as may be required as a result

of the Postpanement; and

(c) provide the updated LED Programme fo the Council for approval (such approval not fo be
unreasonably withheld or delayed).

For the purposes of this paragraph 24:

Challenge means:

(@) any written correspondence from a Third Party which indicates that a challenge to the
validity of the Agreement or the nature of the Services to be provided under this Agreement
will or may be made or that compensation or a remedy of any nature is being sought from
the Council as a result of the entry into the Agreement by the Council; or

(b) the issue of any proceedings by a Third Party of any nature that challenges the validity of the
Agreement or the nature of the Services to be provided under this Agresment or under
which compensation or a remedy of any nature i§ being sought from the Council, '

in each case including, but not limited to, challenges or netifications received under any Legisiation, .

judicial review principles and infraction proceedings initiated by the European Commission against
the UK under the Treaty on the Funclioning of the European Union.
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Dated 20

TECHNICAL SERVICES PROVIDER (1)
TRAFFORD BOROUGH COUNCIL (2)

STREET LIGHTING SERVICES PROVIDER (3)

DIRECT AGREENMENT
relating fo the provision of design services in relation to
the street lighting
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THIS DEED 15 dated 2015

BETWEEN:

(1)

(2)

(3)

Technical Services Provider (registered n England and Wales under company number)
whose registered office 1s at (Technical Services Provider),

TRAFFORD BOROUGH COUNCIL whose principal offlce 1s situated at Trafford Town Hall,
Talbot Road, Stretford, Greater Manchesier M32 0TH (Council), which expression includes
Its permitted successors in fitle and assigns), and

Sireet Lighting Services Provider (registered In England and Wales undsr company
number} whose registered office s at (Street Lighting Services Provider)

BACKGROUND

(A)

(B)

(G}

2

(E)

By a parinership agreement dated | 12015 (Technical Services Agreement)
the Council has appointad the Technical Services Provider fo perform, amongst ofher
services, certain design and technical services n relation to the Highway Network (as defined
therein)

By a partnership agreement dated | 12015 (Street Lighting Services
Agreement) the Council has appointed the Sfreet Lighting Services Provider to carry out
cyclical and reactive maintenance works in relation to street ighfing on the Highway Network

Pursuant to the Technical Services specification contained 1 Schedule 2 (Specification) to
the Technical Services Agreement, the Technical Services Provider shall design, or procure
the design of, cerfamn works of a capital naiure In relafion fo the Highway Network (Highway
Capital Works) including the design of street lighfing

Pursuant fo the Street Lightihg Services specification contained in Schedule 2 to the Sfreet
Lighting Services Agreement, the Sireet Lighting Services Provider shall carry out from time
to fime street lighting works as patt of the Highway Capital Works as required by the Counell
and as designed and specified by the Technical Services Provider

The Technical Services Provider Is obliged under the Technical Services Agreement o give a
warranty in this form in favour of the Street Lighting Services Provider

DEFINITIONS AND INTERPRETATIONS

In this deed unless the coniext otherwise reguires, any defined term 0 this deed shall have
the same meaning gwven to such term in the ¢ and the followihg terms shail have the
following meanings

Parinership Agreement means either the Technical Services Agresment or the Highways
Service Agreement as the context requires,

Service Provider means elther the Sfreet Lighting Services Provider or the Technical
SBervices Provider as the context requires

OPERATIVE PRCVISIONS

In consideration of the payment of one pound (£1 00) by the Street Lighting Services Provider
io the Techhical Services Provider, receipt of which the Technical Services Provider
acknowledges

GENERAL

31 Each of the Service Providers acknowledges to the other Service Provider that it has
received and examined the specifications contained within the other Parinersip
Agreement and acknowledges to the other Service Provider that a breach of its
Partnership Agreement may cause Losses to the other Service Provider m connection
with the performance of its Patinership Agreement
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3.2 Each of the Service Providers shall undertake its obligations and exercise its rights

3.3

3.4

under this Agreement and under its Partnership Agreement in such a way as not fo
interfere with, hindet or delay the other Service Provider in complying with its
obligations under its Partnership Agreement.

Each of the Service Providers undertakes 1o the other to consult and co-cparate when
performing any of its obligations under its Partnership Agreement that affect or are
likely to affect the other Service Provider's performance of its coniractual obligations
under its Parinership Agreement, provided that such consuliation and co-operation is
consistent with the Service Provider's obligations under its Partnership Agreement and
does not require the Service Provider to ncur any additional material cost.

Subject to clause 3.3, each Service Provider shall act in good faith towards the other at
all times and generally provide such assistance and co-operation as may be reasonably
considered appropriate in arder fo assist the others to perform their abligations under
their Parinership Agreement, provided always thalt no Service Provider shall be
required to extend such co-gperation to the extent that it would then be performing
obligations of another Service Provider. Notwithstanding the generalily of the
foregoing, each of the Service Providers shall;

_ 3.4.1 where any information has been reasonably requested by the other as being

required fo assist it in performing its obligations under its Parinership
Agreement (and provided such information iIs not commercially sensitive),
then it shall provide such information to the other as soon as is reasonably
practicable in the circumstances: and

3.4.2  provide nolice of, and permit the other Service Provider to attend, any
meefings (sither with the Council or any other third party) that may be
reasonably considered fo be of interest fo, or fo have any material impact
upon; the other (save for meefiiig8 with sub-contraciors that are of a
commercially sensifive or confidential nature).

TECHNICAL SERVICES PROVIDER’S WARRANTY AND LIABILITY

4.1

4.2

The Technical Services Provider warrants fo the Street Lighting Services Provider that
it has caried out and will continue to carry oui its duties under the Technical Services
Agreement in accordance with the Technical Services Agreement and that it has
exercised and will continue io exercise, in carrying out the désign of the Highway
Capitat Works, including any street lighting works, the level of skill and care reasonably
to be expected from an appropriately qualified and competent professional designer
providing those services In relation to projects of similar size and scope to those
comprising the Highway Capital Works. In particular and without limiting the generality
of the foregoing the Technical Services Provider covenants with the Sfreet Lighting
Services Provider that.it has carried out and will carry out and complete the design of
the Highway Capital Works, including any street lighting works, in accordance with the
Technical Services Agreement and duly observe and perform all its duties and

obligatiens thereunder so as nal to cause the Street Lighling Services Provider any
Losses. .

Upon the expiration of 12 years from the date of completion of any capital works
completed in accordance with any capital works confract, the liabllity of the Technical

" Services Provider under this deed shall cease and determine, save in relation fo any

claims made by the Street Lighling Services Provider against the Technical Services
Provider and notified by the Sireet Lighting Services Provider to the Technical Services
Provider in writing prior thereto.

DESIGN DATA

5.1

The Technical Services Provider shall make available to the Street Lighting Services
Provider itee of charge {and hereby irrevocably licences the Street Lighting Services
Provider to use) all data used in the preparation of designs and specification (Design
Data) of Highway Capital Works that might feasonably be required by the Street
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53

Lighting Services Provider The Technical Services Provider shall obtain all necessary
licences, permissions and consents necessary for it to make the Design Data avallable
to the Street Lighting Serviees Provider on these terms, for the purposes of the design
or conskruction of the Highway Capital Works andfor the operation, mamtenance or
Improvemnent of the Highway Capital Works (Approved Purposes), and In this clause
"use” shall iInclude the acks of copying, modifying, adapting and translating the matenal
In queshaon and/or incorporating them with other materials and the term "the nght to
use" shall be construed accordingly

The Techmcal Services Provider

521  herchy grants to the Strest Lighting Services Provider, free of charge, an
itevocable non-exclusive and transferable (subject to the restnchions
continued n clause 7 of this Deed) licence to use the Inielleciual Property
Rights which are or become vested in the Technical Services Provider for the
Approved Purposes, and

522  shall (where any Intellectual Property Rights are or become vested m a third
party) use all reasonable endeavours fo pracure the grant of a like licehce to
that referred o In clause 4 2 1 above to the Councy,

n bath cases, solely for the Approved Purposes

The Techmical Services Provider warrants to the Sfreet Lighting Services Provider that
he has used the standard of skill, care and diligence as set cut in clause 3 1 to see that
the Design Data (save to the extent duly appointed sub-coniractors have baen used {o
prepare the same) are s own onginal work and that n any event therr use mn
connection with the Highway Capital Works will not infringe the nights of any third party

INSURANCE

61

The Technical Setvices Provider hereby covenants with the Street Lighting Services
Provider to

611 take out and maintain Professional Indemnity insurance cover with a mit of
indemnity that shall be a minimum of ten millon pounds (£10,000,000) for
any one claim and in the aggregate together with unlimited reihstatements of
the lrmit and that i will mamntain such insurance with reputable msurers
carrying on business in the European Union from the date hereof until twelve
(12) years after praciical completion of the Works, provided that such
Insurance Is generally avaliable ih the market to members of the Technical
Services Provider's profession at commercially reasonable rates and
provided further that payment of any increased or addibonal premiums
required by msurers by reason of the Technical Services Provider's own
claims record or other acts, omissions, matters or things pecullar o the
Techmeal Services Provider will be desmed to be within ihe reasonable
rates,

612 provide evidence (as and when reasonably required by the Street Lighting
Services Provider) safisfaciory fo the Sireet Lighting Services Provider of the
Professional Indemnity Insurance (referred fo in clause 6 1 1) being n full
foree and effect from the date of the Technical Services Agreement (such
evidence fo Include defails of the cover),

613 provide the Street Lighting Services Provider with notice of
6131 any canceliation of the Professional Indemnity Insurance

(referred to In clause 6 1) not |ess than thirty (30) days prior to
the relevant cancellation date, and
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6.1.3.2  any adverse material changes to or suspension of cover relevant
fo the Works not less than thirty (30) days prior to the relevant
changes or suspension;

6.1.4 inform the Street Lighting Services Provider as soon as reasonably
practicable of any clalm under the Professional Indemhity insurance referred
to in clause 6.1.1 in respect of the Works in excess of cne millien pounds
(£1,000,000) and provide such information to the Street Lighting Services
Provider as the Streel Lighting Services Provider may reasonably require in
relation fo such claim and provide notice of any pofenfial breach of the
aggregate limit of the palicy; and

6.1.5 indemnify the Street Lighting Services Provider in respect of any subrogation
claim by the insurers broughi in connestion with any claim made under ihe
Professional (ndemnity insurance referred to in clause 6.1.1.

CLAIMS FOR LOSSES

7.1

7.2

7.3

7.4

7.5

If:
7.1.1 a Service Provider is in breach of its obligations under this Agreement; or

7.1.2  a Sewice Provider is in breach of its obligations under its Partnership
Agreement,

{(a Breéching Party} and, in elther case such breach causes another Service Provider
(a Claiming Parly) to suffer any Loss then the Breaching Parly shall be obliged io

compensate the Claiming Party pursuant fo tis Agreement for such Loss, subject fo
and in accordance with this clause 7.

If 'a Service Provider wishes fo pursue a claim under clause 7 then such Service
Provider shall as soon as reasonably practicable affer becoming aware of the incident
or event giving rise to such claim serve notice on the other Service Provider (with a
copy to the Council) setiing out In as much detail as is reascnably practicable the
relevant facts and basis of alleged liability but, for the avoidance of doubt, such Service
Provider shall not he required to nofify the other Service Provider of the quantum or
expected quantum of the claim until such claim is actually brought.

The parties to the claim shall meet and/or otherwise discuss within five (5) Business
Days of service of notice of 2 claim under clause 7.2 and uses reasonable endeavours in
good Tfaith to agree to seitle the claim and the reasonable details of such settlement.

If a Claiming Parly fails io sefve holice andfor to provide information in respect of a
claim under clause 7.1 as required under clause 7.2, then that Claiming Pariy's
entitlement to receive compensation or other relief as may be appropriate in all the
circumstances shall be reduced’ by the consequences of any such failure on that
Claiming Party's part.

Each of the Service Providers agrees that it will not resist any cldim brought against it
by the Couneil under the relevant Parthership Agreement on the ground of any breach
of this Agreement by the other Service Provider.

NOTICES

Any notice to be given by any party will be sufficiently served if sent by hand, by facsimile
fransmission or by post o the registered office or if there is none the last known address of
the party to be served. Any nollce sent by hand will be deemed fo be served on the date of
delivery and any notice sent by facsimile transmission will be deemed to be served in full at
the time recorded on the facsimile report sheet, provided that if any notice sent by hand or
facsimile is sent aiter 4.45 pm on any day it will be deemed to be served on the next Business
Day. Any nolice sent by post will be deemed to have been duly served at ithe expiration of 48
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hours afier the time of posiing If the end of that period falls before 4 45pm on a Business Day
and otherwise on the next Business Day

9 ASSIGNMENT

The benefit of and the nghts of the Street Lighiing Services Provider under this deed may be
assigned without the consent of the Technical Services Provider on two occasions only and
ihe Sfreet Lighting Services Provider will notify the Technical Services Provider in wrting
followthg any such assighment specifying the name and address of the assignee and the date
of the assignment The Technieal Services Provider will not contend that any such assignes
Is precluded from recovenng any loss resuliing from any breach of this deed (whatever the
date of such breach) by reason only that that person 1s an assignee and not the original
beneficlary hereunder or by reason that the ongnal beneficiary or any intermediate
beneficlary escaped any loss resulting frem such breach or that the onginal beneficiary or any
intermediate beneficlary has not suffered any, or as much, loss

10 STREET LIGHTING SERVICES SERVICE PROVIDER’S REMEDIES

The nghts and benefits conferred upon the Street Lighting Services Frovider by this deed are
in addifion to any other nghis and remedies it may have against the Technical Services
Provider ncluding without prejudice to the generaltty of the foregoing any remedies In
negligence

11 INSPECTION OF DESIGN DATA

The Technical Services Provider's liabilifies under this deed will not be 1n any way reduced or
extinguished by reason of any inspection or approval of the Project Data or aftendance af site
meetings ot other enquiry or inspection which the Street Lighfing Services Provider may make
or pracure to be made for its benefit or on ifs behalf

12 SUB-CONTRACTORS

Following a wntten request from the Council the Technical Services Provider will {unless 1t
has already done so} procurs that Its sub-contractors execute a deed of collateral warmranty m
a form reasonably satisfactory to the Council in faveur of any person in whose favour the
Technical Services Agreement obliges the Technical Services Provider to give or procure ihe
gwing of such a warranty

13 APPLICABLE LAW AND JURISDICTION

This Deed will be construed n accordance with English law and be 1h all respects subject fo
the exclusive Junsdiction of the English couris

14 THIRD PARTY RIGHTS
This Deed 15 enforceable by the onginal parfies to it and by therr successors in title and
permitied assignees Any nights of any person to enforce the terms of this deed pursuant to
the Contracts (Rights of Third Parties) Act 1899 are excluded

IN WITNESS of which this document is executed as a Deed and 1s delivered on the date first before
written
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EXECUTED AS A DEED by the Technical Services Provider acting by a Director
and its Secretary/two Directors:

Director

Director/Secretary

The Commeon Seal of
Trafford Borough Council
was hereunto affixed in the presence of:

Signature of duly authoriséd officer
Full name (Block Capitals)

Position/title

EXECUTED AS A-DEED by the Street Lighting Services Provider acting by a Director
and its Secretary/two Directors:

Director

Director/Secretary

TRAFFORD_ SPECIAL CONDITIONS STREET LIGHTING SERVICES (LED) - AG DRAFT - 08 05 2015 D0C [10-5183434-12/121116-268)
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SPECIAL CONDITIONS ~ TECHNICAL SERVICES
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SCHEDULE 8: SPECIAL CONDITIONS — TECHNICAL SERVICES

Pari 1 ~ Defitutions

1

In these Technical Services Special Conditions, words and expressions shall have the meaning
gven in Schedule 1 of this Agreement or the Technical Services Specification unless defined below,
or as the context otherwise requires-

Adoptlion Records means records relafing o the adoption of any highway

Capital Programme means the Capital Programme (Highways) andfor the Capital Programme
{Properiy)

Capital Programme (Highways) means, n respect of each Agreement Year, the programme in
respect of Capital Works {(Highways) as approved pursuant fo pait 5 of these Technical Services
Special Conditions

Capital Programme (Property) means, in respect of each Agreement Year, the programme In
respect of Capital Werks (Property) as approved pursuant to part 7 of these Technical Services
Special Condifions “

Capital Works means Capital Works (Highways) and/or Gapiial Works (Property)

Capital Works (Property) means Minor Property Wotks, Medium Works or Major Works in respect
of the Council's Property Estate which shall, for the avaidance of doubt, include any schools under
Coungcit control witiun the Area

Capital Works (Highways) means any of the foliowing

(a) planned maintenance which the Highways Services Provider 1s not obliged to carry out
without capital funding,

(b) carnageway resurfacing,

(€ preventative Highways and Bridges mathtenance,
(d) Bridges and highway improvement schemes, and
)] bridges and highway structures mamienance,
each to be set out in a Capital Programme (Highways),

Compliance Cerlificale means a cerhficaie issued pursuant fo paragraph 37 8 (Cerhficate of
Compliance)

Defect means any defect in any Highway Network Part, a properly forming part of the Council
Property Estate or anything installed on, adjomning to or under any part of the Highway Networtk or
the Council Property Estate which s aftnbutable fo

(@) defective design,




(b}

(@)

(e)

defective workmanship or defective materials plant or machinery used in the performance of
the Capital Works having regard to Good Industry Practice and to appropriate British or
European Union standards and codes of practice current at the date of the performance of
ihe Capital Woiks;

the use of materials in the construction of any Highway Network Part or any property forming
part of the Council Property Estate which (whether or not defective in themselves) prove to
be defective In the use to which they are put in the construction of the Highway Netwark Part
or works carried out to the Council Property Estats;

defective installation of anything on or to any Highway Network Part ér part of the Counail
Properly Estate;

defective preparation of the area of the Highway -Network on which .any Capital Works
(Highways) are periormed or a property forming part of the Council Property Estate to which
Capital Works (Properiy) are performed

Defects Liability Period means in relation fo any Capital Works, the period commencing on the
Completion of the Capital Works and ending twelve {12) months following the Completion of the
Capital Works unless otherwise specified by the Council (acting reasonably)

Design Services means the production and/or procurement of design solutions in respect of any
requirements identified by the Service Provider in rale delivering the Highway Technical Setvices,
including but not limited to design solutions in respect of:

(@
(b)
(©)
()
(€)
()
(9

Street Lighting;

Righway Works Contracts;
Traific Related Schemes;
Flood Risk Management
Capital Works (Propetty);
Capital Works (Highways); and

Minor Property Works;

Diversionary Works means worls which require the diversion of ufilities media (including without
limitation pipes, cables and communications) {o facilitate the provision of the Highways Setvices

Existing Arrangements means the building contract and supporting warranty from Shepherd of
which the Council is a beneficiary in respect of the Town Hall

Highway Works Contracts shall include any agreements relating to the following:

(a)
{B)
(©

plarined maintenance works;
preventative maintenance works;

carriageway resurfacing works;

S 0000600950063 660200600060600
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(d) highway improvement schemss, and

(¢ Adoption Agreemerits or Planning Agrestnents

HMEP Guidance means guidance in respsct on any highway matter outlined in the publications
produced as part of the Highways efficiency programme (HMEP)

Integrated Transport Capital Programme means Traffic and Transport related schemes financed
from capital

Land Mafters means eny and all itle information in refation to the Council Property Estate and the
Highway Network mcluding any Property Documents, which the Service Provider will be relying on in

arder to deliver the Techhical Services

Lump Sum Payment means the payment of any amounts due to the Setvics Provider from the
Council under paragraph 34 (Minor Froperty Works) In ohe payment due following the 1ssue of a

Comphance Certificate of tha relevant property

Malntaining Local Land and Broperty Gazetteer and LSG Maintenance means the function that
Is set out in paragiaph 4.10.3 in the Technical Services Speoification. This is the address data base

maintained by the Local Autharity

Major Warks means works with an estimated value m excess of tha OJEU threshold
B but less than the OJEU

Medium Works means works with an estimated value in excess of@
threshold

Minor Property Works means Minor Works 1n respect of any element of the Gouncil's Property
Estate

Minor Highway Works means works in respect of the Highway Network with an estmated value of

less than(2

kol

Monthly Payment Schedula means the schedule setting out detalis of the monthly. payments due to
the Sstvice Providsy from the Council under paragraph 84 (Minor Propetty Works) 11 a senes of
payments on completion of works as identified n the relevant Proposat and Proposat Fee

Planning Agreement means any agreement fo be entetad mto belween the Counctt and 2 third
party in respect of the satisfaction of any 5278 order

Provider Direct Agreement means the direct agresment fe be entersed mto betwsen the Saervice
Provider, the Couneil and an incoming Highways Services Provider andfor an incoming Street
Lighting Services Provider in respect of the duty of care owed by the Services Provider substantally
in the form set out at part 1 of Annex 2 11 respect of an Icoming Highways Service Provider and at

part2 of Annex 2 in tespect of an incorming Street Lighting Sarvices Provider

Strategic Planning means the Councif's process of defining its strategy, or direction, and making
-decisions on allogating its resources to pursue tfus sirategy

Street Naming and Numbering ("SNN") has the meanmg given in the Technical Services
Specification




Schedule of Rates means a pricing mechanism agreed belween the Parfies in respect of the

delivery of the Technical Services which individually prices items of works. Such items shall then be
used fo "work up" a proposal fo deliver the required works on the relevant scheme and to ealculate
the cost of such wotks, using any appropriate industry guidance or standards available at the time

Traffic Related Schemes means cycle schemes, pedesitian facilities including itmprovements to
road crossings, and tinor alterations to the existing infrastructure fo improve movement of traffic

and pedestrians, line marking changes fo improve fraffic flow and safety

Value for Money means that a proposal meeis the reguiremenis in Annex 1 fo these Technical
Services Special Canditions

Void Properties means any properiy within the Council Property Estate which is not occupied
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Part 2 -~ Mobilisation

2

21

22

Mobilisation

Subject to paragraph 2 3, the Service Provider shall notfy to the Council, In wniting, not later than
seven {7) Business Days prior to the Service Commencement Date (or such later date as specified
In the Mobilisation Plan) that all of the following have been eifected

(@)

{b)

©

(d)

all statutory notifications have been made and Necessary Consents obtained, to the extent
requirad by law, to enable the Service Provider 1o commence or procure the commencement
of the Technical Services;

the Contact Centre which the Service Provider is required to operate and maintain as part of
the Customer Relatons Management and the Management [nformation System are
operational and capable of performing the funchions required of them pursuant fo the
Technical Services Specification (to the exfent necessary for the Service Provider 1o
properly commence performance of the Technical Services);

there are sufficient stock, personnel, offlce space and storage space including as set out In
the Method Statements to permit the Service Provider to comply with the Service Provider's
obligations under this Agreement (tc the extent necessary for the Service Provider to
properly commence performance of the Technical Setvices), and

the requirements 1n paragraph 2 2 have been met

Subject to paragraph 2.3, prior to commencement of the Technical Services (or such later date as
specified in the Mohilisation Plan) the Service Provider shall have:

(@)
(b)

©

(@

()
(f)

(9)

(h)

estabhshed an offiee within ihe Council Area,

entered into its sub-contracts with ail Key Sub-Contractors to the extent not entered into by
the Agreement Date and provided executed Collateral Warranties,

apponted the Service Provider Representaiive(s) (who shall have shadowed their equivaient
GCouncil counter-parts for & penod of at feast one (1) month} and nokfied the Councll of the
same,

made all statutory notfications and obtained all Necessary Consents, to the extent required
by Law, so that the Service Provider Is able o commence or procure the commencement of
the Technical Services,

ensured that all Transferring Employees have received appropriate induction fraining;

an operational Contact Centre Is In place that is capable of performing the functions set out
In the Technical Services Specification so that the Service Provider 1s properly able to
commence the performance of the Technical Services,

appointed those persons who are to be the representatives of the Service Prowider on the
Parinership Board and notified the Council of the same;

taken delivery of the Intal Transferring Assets from the Counctl 1 accordance with Clause
60 of the Agreement (Transferting Assets and Exclusive Assets),




23

(iy satisfied itself, through the completion of a sultable level of due diligence, as to the scope of
the Technical Services and in particular the condifion of the Council Property Estate to which
the Property Management Services apply;

)] carried out due diligence in respect of all Land Matters to establish whether the Service
Provider has the required access rights to deliver the Technical Services;

(0 established the Management Information System in accordance with the Technical Services
Specification; and

()] preduced a Customer Chatter and a Stakeholder Plan.

Noiwithstanding the provisions of paragraphs 2.1 and 2.2, in_relation to acfivities which are not
required under the Mobilisation Plan to be completed prior to the Service Commencement Date, the
Service Provider shall complete all actions required by the Mobilisation Plan by the date specified in
the Mobilisation Plan.

© 6 0900090960206 99000080
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Part 3 — Business Continuity Planning

24

The Service Provider shall keep the Business Continuity Plan up to date in accordance with Clause
17 of the Agreement so as o ensure that it corresponds and responds fo developments and/or
changes in nsks and circumstances, including, but not imited to, the following

(a) Exceptionally Inclement Weather (including heavy snow, flooding and hugh winds),
{b) the loss of access to premises, and

(e) failure of technologies including Vehicles and Equipment




Part 4 - Highways Technical Services

3

3.1

3.2

3.3

3.4

3.5

4.1

General

The Service Provider shall, on behalf of the Council, manage the design and strategic delivery of the
Highway Technical Services in respect of the Highway Network in accordance with the terms of the
Agreement, the Technical Services Spegification and the provisions of this Pari 4.

In performing the Highway Technical Services the Service Provider shall, and shall ensure that any
Sub-Contractor shall, exercise a level of reasonahle care and skill sush that would be expected of
any competent coniractor and suitably qualified professienal carrying out such serviges.

The Service Provider shall, at all times, prioritise the delivery of the Highways Technical Services on
behalf of the Council ahead of any services which it has been cornmissioned to perform for any Third
Party.

The Council shall retain responsibility for all Strategic Planning in respect of the Highway Network.
Any and all reports, papers and proposals to be provided by the Service Provider in the exercise of
its functions under this Part 4 shall be presented to the Council Representative for review and sign
off in accordance with the Review Procedure before submission to any third pary (including the
Highways Services Provider andfor Street Lighting Services Provider) or publication (such consent
not o be unreasonably withheld or delayed).

Highways Technical Services — overarching obligations

The Service Provider shall carry out the functions of the Council as the Local Highway Authority
(LHA) as required under the Highways Act. Such functions shall include, but not be limited fo:

(8) review and update of the Highway Policies on.an annual basis;

(b} carry out the asset management functions of the Council in accordance with the Technical
Services Specification;

{c) procure the design and project management of any works or maintenance contracis in
respect of Capital Werks (Highways} on the Highway Network,

{d) Street Lighting Design as specified in the Technical Services Specification;

(e) dealing with Public Rights of Way as specified in the Technical Services SBpecification;
(f interiace and liaison with stakeholders;

(g) the maintenance and update of Highway Records;

{h) traffic and network management;

(i devslop and implement any [ntegrated Transport Capital Programme;

)] ensure that the Highway Network complies with all relevant Legislation, Guidance,
reguiations and orders;
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4.3

81

52

k) provide a Siruetural Consultancy Service, and

i developing suitable flood management proposals relating to flooding and drainage to ensure
statutory compliance.

In complying with the cbligattons set out in this paragraph 4 the Service Provider shall use all
reasonable care and skill as would be expected of a competent and suitably qualified professional
with relevant experience and qualifications In delivening the Highway Technical Services.

The Service Provider's performance of the Highway Technieal Services shall be measured against
the Performance Indicafors and any Performance Deductions arsing there from shall be applied 1n
accordance with the Payment Mechanism

Development Control

Vehicle and Incident Information

The Service Provider shall, if requested by the Council provide

(a) access fo such information, records or databases that it holds relating to
()] current or past vehicular traffic flow on the Highway Network;
()] vehicular fraffic flow forecasts for the Highway Network, or
{m) Incident records,

as the Council may require to be provided for the purpose of making any land use planning
or development controf dectsions or policy; and

(b) the estimated cost of carrying out specified hughway works where the Council expects to be
able to recharge the costs of carrying out specified works as part of a planning or highway
funchion.

Prohibition on entering into agreements

Except where approved under Clause 22 of this Agreement, the Service Provider shall not enter info
commitrents with third parties to provide or procure for the beneiit of that thurd party, any land or
buldings or any works relating to the Highway Network withouf the pnor wrniten consent of the
Council The Counecil may, from tme to fime, authonse the Service Provider io enter into
commitmenis n relation fo the provision or procurement of works relating to the Highway Netwark
aither individually, by reference to a class of works or parfies or land benefiting and on aither a
terminable or time limited basis provided that

(a) the Counci! may set conditions and restrictions in any authornsation granted,

({a)] the Service Provider shall at all tmes act 1n aceordanee with the Method Siatements




6.1

6.2

6.3

6.4

7.1

7.2

Highway Policies

In accordance with paragraph 7.2 of the Technical Services Specification, the Service Provider shall
be responsible for reviewing the Highway Policies on an annual basis and providing e the Council a
report with any recommendations fo improve efficiency.

No amendments to any Highway Policy shall be made without the Council's prior written consent.

Compliance by the Service Provider with any Highway Policy Is not evidence of compliance with its
obligations in respect of the delivery of the Highway Technical Services.

As part of the Service Provider's responsibliities in relation to Highway Palicles, the Service Provider
shall be required o formulate any bids for additional funding opportunities of which it becomes aware
and which may require reference to any Highway Policy.

Contracting Out of Funciions
Costs of Works

The Service Provider shall be responsible for all costs of, and shall make all payments due fo
Statutory Undertakers in connection with, any Diversionary Woiks provided that:

& subject to paragraph 7.1(b) and paragraph (c), the Council shall pay to the Service Provider
within twenty (20) Business Days of receipt by the Council, any monies actually received by
it from any Statutory Underiaker in respect of the Highway Network pursuant to any
provision of NRSWA (and the Council shall use reasonable endeavours to recover such
menies), the Regulafions or the Codes of Practice, other than fees relaiing fo Sample
[nspections;

(b if a contribution is made to the Councii pursuant to Paragraph 78 of NRSWA then payment
: shall only be made to the Service Provider if the contribution relaies to cosis actually
incurred, or likely to be incurred, by the Service Provider during the Agreement Period and
the Service Provider shall pay to the Council any confribution received if the confribufion

refates fo costs incurred or likely to be incurred outside the Agreemeni Period;

{c) ai the request of the Service Provider, the Council shall use reasonable endeavours fo
recover and pay to the Service Provider (other than charges pursuant to Paragraph 74A) of
NRSWA all sums due 1o the Council as Strest Council in respect of the Highway Neiwark
pursuant to NRSWA, the Regulations or Codes of Practice and the Service Provider shall
reimburse to the Council all costs (including administrative costs, general siaff costs and
overheads) incurred by the Couneil in pursuing payment of such sums.

Street Works Register
The Service Provider shall;
{a) provide to the keeper of the Street Works Register such information as may be prescribed

pursuant to Sections 53 and 54 of NRSWA and stch other information of which it becomes
aware as is eligible for registration;

10
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(b) make any payment or payments o such parly as may be required pursuant to Paragraph
53(5) of NRSWA,

{0 mamntain at all times a termunal linked to the Street Works Register for the purposes of giving
and receving notices and information affecting the Highway Network and the surrounding
read network

8 Asset Management

B.1 General

(2)

(@)

The Service Provider shall review, update and mantamn the Transport Asset Management
Plan (TAMP) in accordance with the reguiremenis set out In the Technical Services
Speaification.,

in producing the TAMP the Setvice Provider shall make proposals to the Councll in respect
of ways In which the regulatory compliance of the Highway Network could be managed in a
more eificient manner and how compliance, by reference to the HMEP Guidance, may be
achieved whilst also ereating savings for the Councii (Highways Efficiency Savings)

The Council shall, at i1fs absolute discrehon, consider any such proposed Highways
Efficiency Savings in good farth and, where the Council agrees that the Highways Efficiency
Savings are achievable the Council shall consent to theé implementation of the same with
any Highways Efficiency Savings allocated between the Parties in accordance with the Gain
Share Mechanism

Where, at any time, the Counclf (acting reasonably) requires a more detailed analysis of the
condiiion of the Assets relating to the Highway Networks, the Service Provider shall provide
the same tn a imely manner.

g2 Design Services i respect of the Highway Network

(a)

(b)

The Service Provider shall procure the commissioning of any Design Services in respect of
the Highway Network on behalf of the Council {including where necessary the appontment
of any Third Party} in aceordance with the Techrnical Services Specification and the relevant
Method Statement

In the commissicning of any Design Services the Service Provider shall ensure that-
H); the relevant person carmies out the Design Services with the reasonable care and
skill as would be expected of a competent and surtably qualfied professional with

the relevant expenance,

(i} the relevani person has vald Insurance In place, more pariicularly to include
Professional Indemnity Insurance,

(i} any proposed design offers besi value to the Councll as well as meeting afl
Legistative requirements, and

{Iiv) any appointment shall contain a2 warranty, in a form approved by the Couneil, to be
capable of assignment or novation to the Council on request.

11




8.3

8.1

8.2

8.3

94

i0

10.1

10.2

Highway Records

The Service Provider shall be responsible for maintaining, updating and amending all Highway
Records in accordance with the requiremenis in paragraph 7.8 of the Technical Servicas
Speciiication.

Tratite, Transportation and Road Safety

The Service Provider shall be responsible for fulfilling the statutory fraffic management obligations of
the Council as a Local Highway Authority which shall include compliance with:

(a)  the TMA;

{b) the Highways Act;

{c) the TCPA,;

{d) the Road Trafiic Regulaiton Act 1988; and
(=) the RTA;

each as updated and amended from time to time.

The Service Provider shall develop and implement the Council's Integrated Transport Capital
Programme.

n complying with the Council's statutery traffic m'anagement obligations the Service Provider shall
implement and amend all relevant Traffic Regufation Orders and develop and manage any Trafiic
Management Plans all in accordance with the Technical Services Spaciiication.

Provision of Information in relation to Traffic Regulation Orders

Whether or not paragraph 29 (Exercise of Statutory Powers by Council) applies the Service Provider
shall comply with all requirements in respect of the management and administration of TROs in
accordance with the Technical Services Specificaiion.

Fiood Risk and Drainage

The Service Provider shall be responsible for the performance of the Council's statutary functions
under the following legislation:

= the Flood and Water Management Act 2010;

(b) the Flood Risk Regulations 2009; and

() Land Drainage Act 1991,

as the Lead Local Flood Autherity as set out in the Technical Services Specification.

The Service Provider shall undertake the functions of the Council as a Sustainable Drainage

Approving Body and perform those functions in accordance wiifi the Technical Services
Specification.

12
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121

The Service Provider shall be responstble for the development and maintenance of a domestic
drainage complaints system and lraising with the environmental health service, and any other such
bodies, 1n developing strategies to address flooding rsks and 1ssues as provided for in the Technical
Servicss Specification

Professional Indemnity Insurance

The Service Provider, 1n the appointment of any external advisors, Sub-Contractors or Third Parties
to deliver any of the Technical Services and/or the Structural Consultancy Service to the Councll In
accordance with these Technical Services Special Condihons and the Technical Services
Specificaiion, shall ensure that there 15 a mimmum level of professional iIndemnity mnsurance in place
In accordance with clause 43.11 (Professional Indemnity Insurance) of the Agreement

Any appoiniment of a professional under these Technical Services Special Conditions within which 1t
is proposed that the professional indemnity insurance falls below the requirements of clause 43 11 of
the Agreement, shall be referred to the Council who shall, at their absolute discretion, consent in
wriing to the amended level of appoiniment

Indemnity
Where the Service Provider, in the performance of the Services, either.

(a) appoinis an external advisor or Sub-Contractor o carry out any of the Highway Technical
Services as set out 10 these Technical Services Special Conditions, or

(b) following the Agreement Date, provides any advice o a Third Pariy In their capacity as the
Service Provider under this Agreement,

the Seivice Provider shall.

(c) ensure that the requirements of the Councit take prionty over any Third Party such that the
delivery of the Highway Technical Services shall not be 1in any way impacied by external
obligations of the Service Provider, and

(d) indemnify the Council and any Council Related Party agamnst any Losses sustained In

respect of the Highway Technica! Services as a result of any act, fault or omission of the
external advisor, Sub-Contractor or Third Party

13
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13,1

43.2

13.3

13.4

13.5

Partv.S:—:E_xfg curemeént and Management of Capital Works (Highways) @
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(A ): ~= detglis ofspropoged. w::rksﬁo;be camiedoutscategorised. asuMmor*Works, Medium Works f-.-:'ufi@n

“ Budget for Capital Works (Hiéhways)

‘The Service Provider shall throughout each.Agreament Year seek qut and identify oppariunities for
Capital” Works [HrghWays) pariicularly those which could-lead 1o revenus savings ofF income

e

- generation. . . L .,

:i;ﬁe Servige P}oviéer shall iqft;ﬁn ihe Cbi.lnéii”w.ithiq,.pﬁe"(f) Business Day of becoming aware of a
rsquiremant for emergency capital works in reletion to the Highways Network.

By the end of November each Agreement Year, the, Council shall provide the Service Provider with
details of the Councii's proposed budget in regpeet of Capital Works (nghways) iri respact of the
following Agresment Year, including detafls of the Councli's priorities and objectives and any
particular schemes the Councll wishes fo fake placs in the ralevant period (Highways Capital

Budget).

The.Councll gives no warranty as to.the level(if any}.of its capital: budget in any Agreement Year or 'Q
atall.
J i ®

R BV . . : H
The Service Providér using any and all information In respect of the Highway Network gathered in

the Senvlee:-Provider's capacity as the:provider of the, Highways.Segvices:{or,-Ifithe Sernvics Provider

is.no longer. the Highways '‘Setvices-Erovider, the Gouncil shall jprocure ¢hat .any replacement

- Highways Services Provider underiske.ln terms similar to.the.obligations.set outdn,paragraph 21.1 of

the Highways- Services Special Conditions to provide all Information that theiService Provider
reasonably requires fo enable it fo fulfill its obligations under this Part 5}, shall provide a draft
programme as part of the Annual Programme :for.: Gepitah Wotks. ((Highways)-for the following
Agraement Year, comprising as a minimum, the followmg details In accordance with the relevant
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Ausingithiéragreed: Schadu!eaofJFiatess*lmrelation\to the/same, sto=be;pmv]dedtumlhe’basls of W

Open Book Accounting &nd which muist demonstrats Value.for Money and remam open for

Cor e 4acceptance*atany;ﬁrne duifaitie following Agréementrysary ~ - Tl
. R B L L R T SENPIC I R S il
! {d) detalls -of the' proposéd.tendsr process 1o be followed in-réspect of any Medium Works | .
andfor Major Wo:ks, ' @
, 4 A iy - Cadt '_'- rlrJI : e ol R N . - 4&\\‘}] Tl i ﬂ" . e el )
' (e) to the extant-possible, in raspect of .any Madium Works andfor‘\l\najor Worls delalls of the =« ,@
g pro;:rosed members of ihe Professlonai Team and-the forms of any appolntmenis and "“"'*ﬁ
i AT I S A -’CoIIateraI'Warrantlesqn refabﬁ'h talthe Sest the extent ih’éy"é?‘é‘ﬁﬁt dligady In eXistence; and -
' Ha AT n ) @
0 propused payment arrangemems in relailon to.the relevant woiks provided that: . i b
CEAra gy e b tsc.*.i’r"r- A b b 237 o) {‘m.!r}'.r “--H{ﬂ iws\— ,r*.*m‘a i i
i
()] forworks w:m'rahvalus"of Iess,th W ‘C=‘s®‘
on thie basis of & lurnp sum-on’ comp!et
B
T -




T

. AR
IR R LN 'of*assmnmsnt:or:no;.!atmmtgthe Gouncxltcmrequest.wu..f-w.'x:“

in relafidn fo works With a value &
Provider's proposal shall nclude manihiy payment based on the Value of work

carried out In the relevant month,

each to be known as tha Propasal Fee, o i

prepared In accordance with Good Industry Practrce and Legislatian, and teflééting the Service
Provider's proposals for the most effeclive use of availabla capital funding by the Counell In order fo
maximise the benght to-the Gountll dfthe Fefavarnt Caplta! Works (Highways), Being a dréit Capital

Programme-({Highways)

Where the Gouncil-doss not, acting reasonably, accépt that the draft Gapital Programme (Highways)
offers Value for Money theCouncii'may. ’

(a) ‘request that the Serviee Prévider redraits the proposed Capidl-Programme {Highways}), or

(b) notwithstanding Clause 8 (Exclusmvity) of the Agreement, if followmng a perted of sidy (60)
Busiiess ‘Days: the -Parties dannot agree thé térms of *is-diaft-Capital Programme
{Highways)}, the Counct! shall have the nght to either deliver the Capifal Works {Highways)
itself or to seak tenders from Third Pariles n order to deliver the Gapital Waorks (Highways).

- 1 t

The SetviceProvider shallfitovidé the Counicib with all mférmation andidssistance-requested by the
Coundil «n télation tb the development .of thetprogtafinme, neoiudhg:amending the -programme as
required The final-programme ‘appFavad” by the Ccuncll it any) shall betthe Capital Programme

{nghways) - ' - =T s
f . ~
Design of- GapttaIchrks.(nghways)

1o e e W
In. raspect of the procurement of any Capital wm-:s (nghWays)nthe;Semce'aPrcwder shall ‘be
respensible for the: project-management-andidesign of the re!evant‘Capltal Works, and such design
shall. be Garned outdnsaccordances with this:paragraph 4. (Dssrgn;o&the;Oapﬂal Works {Highways))
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14.4

145

14.6

15

16.1

5.2

15.3

Where the Service Provider designs the Capital Works (Highways) or provides Desigh Services,
produeing all relevant Design Data and either the Highways Services Provider or the Street Lighting
Services Provider relies on such Design Services or Design Data in the performance of their
ohligations, the Service Provider shall owe the Highways Services Provider and the Street Lighiing
Setrvices Provider (as applicable) a duty of care. If either the Highways Ssrvices Provider or the
Street Lighting Services Provider incurs any Losses due to poor design each will be required fo claim
against the Service Provider to resclve the issue, and the Council shall have no liability to the
Highways Services Provider or the Strest Lighting Services Provider in respect of the sarme.

The Service Provider (in [ts capacity as Technical Services Provider) shall enter info the Provider
Direct Agreement with any replacement Highways Services Provider or replacement Street Lighting
Services Provider (as applicable). Aceordingly, if the Service Provider (in its capacity as Technical
Services Provider) causes any Losses to the incoming Highways Services Provider or Sireet
Lighting Services Provider by its faflure to comply with fis design or other obligafions, then ihe
incoming Highways Services Provider or Sireet Lighting Services Provider will be required to claim
under the Provider Direct Agreement against the Services Provider, and the Council shall have no
liability to the Service Provider in tespect of the same.

The design of each elemeni of Capital Works (Highways) shall be subject to the approval of ths
Couneil in accordance with the Review Procedure.

Prozurement of Capital Works (Highways)

Subject to paragraph 17.2, the Service Provider shall be responsible for the procurement, project
management, design and delivery of any Capital Works {Highways) in accardance with the Capital
Programme (Highways). [n procuring the Capital Works (Highways) the Setvice Provider shall at all
iimes comply, and take all steps necessary to ensure that the Council is able to comply, with all
relevant Procurernent Regulations.

In relation to Minor Works, the Service Provider shall request a propesal from the Highways Service
Provider, and shall appoint the Highways Services Provider to carry out such Minor Works in
accordance with the requirements of the Capital Programme (Highways) and in accordance with the
Highways Services Agreement provided that the Service Provider shall not appoint the Highways
Services Provider to carry oui any Minor Works if:

(a) its estimate for the Minor Works exceeds the budgeted amount in the Capital Programme
(Highways)

{s)] the Highways Services Provider has not demonstrated Value for Money; and/or

(c) the Councl has not given its consent and approved the final terms of the specification and
price proposed by the Highways Services Provider.

In relation to Medium Works or Major Works, the Service Provider shall comply with all relevant
obligations applicable to the Council under the Procurement Regulations and therefore shall:

{a) run a formal fender process, which as a minimum shall be a fait, reasonable and transparent
process, inviting proposals from at least three (3) tenderers (of which only one (1)} tenderer
may be connected with the Service Provider) commensurate with the value and complexity
of the works;

16
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15.4

155

18

161

17

171

{b) ensure that any tender process 1s addressed to the relevant section of the markei and 18
given as wide an audience as possible through adveriisement in the appropriate forum;

{c) propose a detajled tender process and timetable, including outline evaluation cntena, to the
Counclil for its approval, and

(d) draft all procurement and contraciual documentation 1n relation fo any tender process for the
Council's approval

The Service Provider shall keep the Council informed at each stage of the procurement, having
regard to the GCouncil's internal audit processes. As part of the Service Provider's haison with the
Council the Service Provider shall, as requesied by the Council, provide the Council with regular
reports on the progress of any tender process for presentation to the Elected Members, Governance
Board and/or Execufive Board in a form fo be specified by the Council

The Service Provider shall not select 2 winning bidder for any coniract without the Council's whiten
consent formalsed, where the value of the tender requires, through the relevant Council statutory
requirements In seeking such sonsent, the Service Provider must demonsiraie that the required
Procurement Regulations have been followed, and that requirements in relation to Value for Money
and quality of service have been sahisfied. Any recommendation io the Council shall mclude a
formal wnitten report setting out the grounds on which the proposed hidder offets a Value for Money
solution, supported with comprehenstve evidence

Overarching Principles

In respect of the procurement, management and delivery of the Capital Programme (Highways), the
Service Provider shall-

(a) act in good faith at all times,
(B) take all steps necessary to prevent conilicts of nterest between it and the Council, and be
responsible for ensunng that no conflict of mterest arises or exists dunng the procurement,

management and delivery of the Capital Programme {Highways);

(0 have regard to, and act in accordance with, the Council's sbjectives to achieve value for
money and maxmum efficiency in the provision of Services, and developing openness and
irust between the Service Provider and the Councll; and

(d) keep confldeniral and not disclose information relating to the affairs of the Council to whieh
any member of the Service Provider's Personnel has access as a consequence of providing
ihe Technical Services

Information barriers

if the Service Provider (including In its capaciiy as Highways Services Provider or Sireet Lighting

Services Provider) submits or mtends to submit a bid to deliver any works as part of the Capital

Programme {Highways) to the Counail, the Service Provider shall-

(8) act at all tmes In accordance with the Overarching Principles set out in paragraph 17,

17




17.2

17.3

{b) establish a bid team that is separate from, and does not inciude, any Key Stiaff or other
Personnel who are involved in the procurement of the relevant works;

() provide the Council with 2 list of members of the Service Provider's staff who V\;ill be invelved
in the bid team and the evaluafion of the bid;

(d) procure confidentiality underiakings from each member of Key Staif Professional Team or
Personnel invalved in the evajuation of the relevant bid; and

(=) establish secure and effective Information barriers to ensure that confidential Information
stored in any form by the Service Provider and its Personnel relating to the Council, the
Techhieal Services or the Capital Programme (Highways) is not accessible to the bid team.

The Service Provider shall consult with the Counell at key points during the tender process and shall
not award the relevant contract without the Council's written consent. The Council may (at its
discretion) decide to run elements of the tender process in-houss, and for each tender process will
provide the following services which the Service Provider must use:

(®) legal advice thraugh Legal Services;
(b) procurernent administration using & web-based porttal for commumnication with Bidders,
The Service Provider shall be responsible for ensuring that all programmes of work are delivered

efficiently and sifectively to agreed fimetables and budgets and that such programmes demonstrate
continuous improvement of processes, quality and cost.

18
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Part 6 - Property Management Services

18

18 1

62

iB.3

18 4

19

191

20

201

21

211

22

221

Legal Matters

Where in providing the Property Management Services, the Service Provider becomes aware of any
claim being brought against the Council or the Service Provider i their capacity as the agent of the
Council, the Service Provider shall noify the Council of such claim as soon as reasonably
practicable upon becoming aware of the same (Notice of Claim)

On receipt of any Notice of Claim the Counci] shall then determine whether fo take conduct of such
Claim or whather to request that the Service Provider takes conduct of the claim

In the event that the Council requests that the Service Provider takes conduct of a claim then the
Service Provider shall be reguired to manage the clam in accordance with Clause 42 of this
Agresment.

The Council shall, at any point, have the right to require that conduct of a claim I1s refurmned to the
Council

The Administrative Estate

On the expiry of any Existing Arrangements, the benefit of any warranties or guarantiees currently
held by the Council shall be assigned to the Service Provider who shall then be required to continue
fo maintain the Administrative Estate In accordance with the terms of the Existing Arangemenis

The Commercial Let Estate

To the extent that any additonal support I1s required i respect of the managemeni of the
Commercial Let Estate the Service Provider shall be responsible for identifying and providing the
same [f such addiional support I1s deemed to be outside the scope of the Property Management
Services the Service Provider shall report the additional reguirements to the Council who shall, at
therr discretion, seek alfemnative professional suppori or request that the Service Provider soutce
such professional support as required

The Community Estate

The Service Provider shall, as part of ifs obligations under Pari 4, seek to engage with the
community and dispose of the Community Estate {subject to the Counail's written approval)

Residential Estate

In relaiion to the Residential Estate the Service Provider shall.

(a) manage any corrsspondence from tenants;

(b) collect ground rents or rent as appropnate;

(c advise the Councii in respect of any rent reviews, lease renewals or dispesals, and

{d) use any other aspect of the Properly Management Sernvice fo ensure that the Residential

Estate ts properly managed In accordance with the Council’s obhgations as a landlord,
particularly in refation to statutory compliznce

18
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2341

23.2

24

241

25

258.1

25.2

26

26.1

27.1

Structural Stability Investigations

The Service Provider shall, through the Structural Consultancy Setvics, ensure that the Gouncil
Property Estale is regularly inspected and reports are produced as io the condition, use, statutory

compliance and utilisation of the Council Properly Estate as more particularly described in the

Technical Services Specification.

Any reports resuliing from the Structural Consultancy Service shall be used to inform any FM
Services which the Service Provider shall then provide to the relevant properiies.

SLA Premises Scheme Management

The Service Provider shall, in accordance with the Technical Services Specification, manage the
SLA based Properly, Mechanical and Electrical and Energy Management Scheme. Such

management shall include the negotiafion of contributions from the participant schocls on an annual
basis. :

Condition Surveys and Records

The Service Provider shall, on an ongeing basis, provide a robust regime of inspeciions and surveys
of the condition of the Council Property Esiate, in accordance with the guidelines set out in
paragraph 11.4 of the Technical Services Specification. The results of such inspections and
condition surveys shall be used to détermine the FM Services requirements in respect of the Council
Property Estate oh an annual basis.

Any data collected or collated as part of the Service Provider's obligations shall remain the property
of the Council.

Emergency Reaclive Maintenance Service
The Emergency Reactive Mainfenance Service shall be accessed through the Contact Centre and
shall provide a pro-active and timely response to any emergency issue which occurs in respect of

any property which forms part of the Council's Property Estate.

Void Management
The Service Provider is required to manage any Void Properties within the Council Property Estate

in accordance with the Corporate Assst Strategy set aut at Appendix 10 of the Technical Services
Specification,
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Part 7 — Procurement and Management of Capital Werks (Property)

28

281

28.2

283

284

285

Budget for Capital Works (Properly)

The Seivice Provider shall throughout sach Agreement Year seek out and identify opporiunifies for
Capilal Works (Property}, particularly those which could lead to revehue savings or ncome
denetatioh

The Service Provider shall inform the Counatl within one (1) Business Day of becotming aware of &
requirement for emargency capital worls in relation to the Estate.

By the end of November sach Agresment Year, the Council shall provide the Service Provider with
detatls of the Couneil's proposed budget i respect of Capital Works (Property) in respect of the
following Agreement Year, mcluding defals of the Council's pnonties and objectives and any
particufar schemes the Council wishes io take place in the relevant period (Property Capital
Budget)

The Council gives ne warranty as to the level (if any) of is capital budget 1n any Agreement Year or
at afl

The Setvice Pravider using eny and all information m respect of the Estate gathered n the ‘Ssrvice

Provider's capacity as the provider of the Properly Management Services, shall provide & draft
programme as part of the Annual Programme for Capital Works (Propetty) for the following
Agresment Year, comprsing as a minimum, the following detals n accordance with the relsvant

fMethod Statement
detauls of proposed ‘works to be carmed out categc;rised as Minor Wastks, Medium Works

) ;
and/or Major Works,

{b) propesed timetabie:for completion of each packege of works;

{c) anestimate of s costs for catrying out the relevant works, with g, full- breakdown of ifs costs
using the.agreed Schedule of Rates tn retation to the same,.to.be:provided-on the basis of
Open Book Accounting-and which-must demonstrate Value forAMoney-and remain.open for

acoéplatice af any firiie during'thie following Agreement Yaar,

(d) ‘detalls of :the proposed tender process to be followed in respact of any Medium Warks
and/or Major Works, .

to the exdant possible, m-respect of any iMedwm Works :andfl;r-Major Woiks.details of the

() the ext 5
proposed memmbers of the Professiondl Team and ihe farms of -any appomtments and
Collateral Warranties in telation fo thetn fo the extent they.are not already in'existence; and

{f proposed payment arrangements In télatlon to the relevant-property-woiks provided that:

()] for works with-g:valde; of less thanm.tha SerwoaProwdma proposal must be
on theibasis'of a lump sum on comple‘qon {Lurmp Sum)Payment),

() -y relat;on fo works with a value. %3G k
medet‘s*proposal shall nclude. monihiy payinants;baséd:on‘thaivalis.of the work

caméd-out that mdnth,

21




28.6

28.7

28.8

28

29.1

28.2

293

sach to be known as the Proposal Feg;

prepared in accordance with Good Industry Practice and [egislation, and reflecting the Seivice
Provider's proposals for the most effeciive use of available capital funding by the Council in order to
maximise ihe benefit fo the Couneil of the relevant Capital Works (Property), being a draft Capital
Programme (Property),

Following receipt of the draft Capital Programme {Property), the Council shall within twenfy (20)
Business Days respond to the Service Provider with details of whether it approves the programime,
and provide requests for further information or amendments, and the Parties shall then work together
in order to allow the Coungcil to approve a programme,

Where the Council does not, acting reasonably, accept that the draft Capitat Programme (Property)
offers Value for Money the Council may:

(@) request that the Service Provider redrafis the proposed Capital Programme (Property); or

{b) notwithstanding Clause 8 (Exclusivity} of the Agreement, if following a period of sixty (60)
Business Days the Parlies cannot agree the terms of the draft Capital Programme
(Property), the Council shall have the right to either deliver the Capital Works (Property)
itself or to seek tenders from Third Parties in order to deliver the Capital Works (Property).

The Service Provider shall provide the Council with afl information and assistance requested by the
Council in relation 1o the development of the programme, including amending the programme as

required. The final programme approved by the Couneil (if any) shall be the Capital Programme
{Property).

Design of Capital Works (Property)

In respect of the procurement of any Capital Works (Property) the Service Provider shall be
responsibls for the project management and design of the relevant Capital Works (Property), and
such design shall be carried out in accordance with this paragraph 29 (Design of the Capital Works
(Properiy)).

The Service Provider shall procure the commissioning of, including where necessary the
appointment of any Third Party, any Design Services in respect of the Capital Works (Properiy) on
behaif of the Council in accordance with the relevani Method Statement.

In the commissioning of any Design Services the Service Provider shall ensure that:
(=) the relevant person carries out the Design Services with the reasonable care and skill as
would be expected of a competent and suitably qualified professional with the relevant

expetience;

(b) the relevant person has valid Insurance in place, more particularly o include Professional
Indemnity Insurance;

(o) any proposed design offers best value to the Council as well as meeting all Legislative
reguirements; and
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30

30.1

302

30.3

304

305

d any appomntment shall contain a warranty, i a form approved by the Counell, fo be capable
of assighment or novation e the Council on request.

The design of each element of Capital Works {Property) shall be subject to the approval of the
Couneil (as part of the approval of the Annual Programme)

Procurement of Capital Works (Property)

Subject to paragraph 33 2, the Service Provider shall be responsible for the procurement, project
management, design and delivery of any Capital Works (Property} In accordance with the Capital
Programme (Property). In procunng the Capital Works (Property) the Service Provider shall at all
times comply, and take all steps necessary to ensure the Councll 1s able to comply, with all relevant
Procurement Regulations

In relation to Minor Property Wortks, Part 8 of these Technical Services Special Condiions shall
apply.

In relation to Medum Works or Major Works, the Service Provider shall comply with all relevant
obligations applicable to the Counail under the Procurement Regulations therefore shall

(®) run a formal fender process, which as a minimum shall be a farr, reasonable and transparent
process, Inviing proposals from at least three (8) tenderers (within which only one (1)
tenderer may be connected with the Service Provider) commensurate with the value and
complexiiy of the works,

{b) ensure that any tender process 15 addressed to the relevant sechon of fhe market and 1s
given as wide an audience as possible through adverfisement in the appropnate forum,

(c) propose 2 detalled tender process and tmetable, mcluding outline evaluation enteria, to the
Counel for its approval, and

(d) draft all procurement and contraciual documentation in relation to any tender process for the
Council's approval

The Service Provider shall keep the Gouncil Informed at each stage of the procurement, having
regatd fo the Council's internal audit processes As part of the Service Provider's latson with the
Counell the Service Prowider shall, as requested by the Couneil, provide the Gouncil with regular
reports on the progress of any tender process for presentation to the Elected Members, Governance
Board and/or Executive Board mn a form fo be specified by the Council,

The Service Provider shall not select a winning bidder for any contract without the Council's written
consent formalised, where the value of the tender requires, through the relevant Council statutory
requirements. In seeking such consent, the Service Provider must demonstrate that the required
Procurement Regulattons have been followed, and that requirements In relation to Value for Money
and guality of service have been safisfied Any recommendation to the Council shall include a
formal wniten report setting out the grounds on which the proposed bidder offers a Value for Money
solution, supported with comprehensive evidence
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32.1

322

32.3

Overarching Prineiples

In respect of the procurement, management and delivery of the Capital Programme (Property), the
Service Provider shall:

{a) act in good faith at all fimes;
()] take all steps necessary to prevent conflicis of interest between it and the Council, and'be

responsible for ensuring that no conflict of interest arises or exists during the procurement,
management and delivery of the Capital Programme (Property);

(c) have regard to, and act in accordance with, the Gouncil's objectives to achieve value for

_ money and maximum efficiency in the provision of Services, and developing openness and
trust between the Service Provider and the Council; and

(d) keep confidential and not disclose information relating to the affairs of the Council to which
any member of the Service Provider's Personne] has access as a consequence of providing
the Technical Services.

Information barriers

If the Service Provider submits or intends to submit a bid {o deliver any works as part of the Capital
Programme (Properiy) to the Council and the evaluation of such a bid on behalf of the Council shall
form part of the Technical Services, the Setvice Provider shall:

(a) act at all times in accordance with the Overarching Principles set out in paragraph 32;

{b) establish a bid team that is separate from, and does not include, any Key Staff Professional
Team or other Personnel;

(© provide the Council with a list of members of the Service Provider's staff who will be involved
in the bid team and the evaluation of the bid;

(d) procure confidentiality undertakings from each member of Key Staff, Professicnal Team or
Personnel invelved in the evaluation of the relevant bid; and

(e) establish secure and effective information barriers fo ensure that confidential information
stored in any form by the Service Provider and its Personnel! relating o the Council, the
Technical Services or the Capital Programme (Property) Is not accessible 1o the bid team.

The Service Providar shall consult with the Council at key points during the tender process and shall
not award the relevant coniract without the Council's written consent. The Councll may (at its
discretion) decide to run elemnents of the tender process in-house, and for each tender process will
provide the following services which the Service Provider must use:

(a) legal advice through Legal Services;
{b) procurement administralion using a web-based porial for communication with Bidders.
The Service Provider shall be responsible for ensuring that all programmes of work are delivered

efficiently and effectively to agreed timetables and budgets and that such programmes demonstrate
continuous improvement of processes, quality and cost.
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As part of the Service Provider's role 1n respect of the Capital Works Programme, the Service
Provider shali also work with the schools In the Council Area to manage their capital budget and
deliver any Capital Works in line with Depariment for Education guidelines and school requirements
and in accordance with the Technical Services Specification

The Service Provider shall be responsible for ensuring that all programmes of wark are delivered

efiiciently and effectively to agreed timetables and budgets and that such programmes demonstrate
continuous improvement of processes, quality and cost.
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Part 8 — Performance of Minor Properly Works

33

331

33.2

33.3

33.4

835

Minor Property Works

Mo later than end of February each Agreemant Year, the Council {or the Technical Services Sarvice
Provider) shall provide the Sernvice Provider with a draft Capital Frogramme (Propetfy) with details of
Minor Property Works which the Gouncil proposes to be carred out during the following Agreement

Year.

The Gounell gives nc warranty as to the valus or type of works coverad in each Capital Programme
(Property) or that any such programme will apply In any Agreement Year.

The Servies Provider shall maintain, from the Bervice Comimencement Bate unfil all fiabifity in
respact of Minor Property Works has ceased, Coniractor’s All Risks Inguratice,

As pait of the Aanual Programme the Setvice Provider shall respond providing, in refation to each
element of Minor Property Works in the Capital Programme (Propetrty) 2 proposal which providss, as
a minimuim, the follewing deteils (a Propaesal):

(a) an estimate of Ifs costs for canrying out the relsvant works, with a full breakdown of fis costs
using the agreed Schedule of Rates in relation to the same, fo be provided on the basls of
Open Book Accounting and which must demonstrafe Value for Money and ramain open for

acceptance at any time duting the following Agreement Year,;
(b) a proposed timetable for completion of the relevant works;
(c) propesed payment arrangements In relation to the relevant works, provided that:

® far works with a value of less than'mthe Service Provider's proposal must be
on the basis of a lump sum on completién (Lump Sum Payment);

(i) In relation fo works with a value betwaen GO It j.’ne Service

Provider's proposal shall includs monthly payments based on the vallie of fhe werk
carrled ouf that month,

each fo be known as the Proposal Fes;
{d) detalls of any required Road Section Closures, whers applicabls;

(e) any temporary medifications fo, or suspension of, Traflic Regulation Orders, where
applicabls; )

] details of any Necassary Consents;

(g} detalls of any potential impact on the performance of the Properly Management Services
tagather with proposals to mitigate sueh impact; and

{p)] ' any other matt:ar_s required in accordance with the Method Statements,

Within twently (20)-Business Days follawing recalpt of & Proposal, the Coungll shall respond eliher :
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341

{a requesting further information, in which case the Service Provider shall provide the same
within five (5) Business Days, ar

(b) confirming the Proposal 1s accepted, In which case the Service Prowider shall procesd to
carry out the relevant Minor Property Works in accordance with paragraph 84 below

Notwithstanding Clause 8 (Exclusivity) of the Agreement, If following a period of sixty (60) Business
Days the Parties cannot agree the terms of the draft Proposal in respect of Minor Property Works,
the Counail shall have the right to either delwer the Minor Property Works iiself or o seek tenders
from third parties in order to deliver the Minor Property Works

Performance of Minor Properiy Works

The Service Provider shall carry out, or procure the carrying out, of the design {including the
preparafton of Design Data) and construction, completion ahd testing of the Minor Property Works so
that

(a) the Minor Property Works or the relevant part of the Minor Property Works shall be
complefed in accordance with the terms of the Proposal,

{b) the Minor Property Works shall fully comply with and meet all the requirements of the
Agreement, the Technical Services Specification (where applicable), Good Industry Praciice,
all Necessary Consents, all applicable Counct Policies and all applicable Legislation i
effect as at the Complstion Date;

() new materials only shall be used n eamying out the Minor Properly Works (unless the
Council agrees otherwise In writing and all goods used or cluded i the Minor Property
Works shall be of satisfactory guality, and there shall not be used or ineluded th the Minor
Property Works any producis or materrals not in conformuity with Relevant British or
European Union Standards or codes of prachce or which, at the tme of use, are widely
known to contractors, Service Providers or members of the relevant design profession within
the European Union to be delstericus to health and safety or to the durability of the Highway
Network and/or other structures and/or finishes and/or plant and machinery In the pariicular
circumstances i which they are used,

{d) all persons employed In connection with the performance of the Minor Property Works shall
be skilled and experienced in their several professions, trades and callings or adequately
supervised,

{e) all aspects of the Minor Property Works will be supervised by sufficient numbers of persons
having adequate knowledge of such matters for the satisfactory and safe performance of the
Minor Property Works in accordance with these Techiical Services Special Conditons and
having regard to the activities which are being carned out at the Council Property Estate and
having regard 1o the safety of the public or any Council Relaied Parly likely io be, or capable
of being, affected by the carrying out of the Minor Properly Works or the relevant aspect of
the Minor Property Works, and

® prior to the relevant Completion Date the Minor Property Works are mamtained in good
order, kept in a safe condition and protected from damage, and the Council Properiy Estate
Is secured aganst trespassers (where reasonably pracheable) and clean and tidy so far as
practicable, having regard to the nature of the Minor Property Works
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3a.1

35.2

35,3

354

35.5

35.8

35.7

Defects Liability

Any Defects for which the Service Provider is responsible which appear within the Defects Liahility
Period shall bs speclfied by the Council In a schedule of Defects which shall be delivered to the
Service Provider as an Instruction of the Council fo make geod the Defects listed not later than ten
(10} Business Days after the expiration of the Dafects Liability Petiod, and within a reasenable time
after the recelpt of such schedule, the Defects specified shall be made good by the Service Provider

at no cost to the Councit,

Notwithstanding paragraph 35.1, the GCouncil may, whenever it considers it necessary so o do,
provided it is not [ater than ten (10) Business Days diter the expiration of the Defects Liability Pariod,
Issue instructions requiring any Defect for which the Service FProvider is responsible which appears
within the Defects Hiahliity Period to hs made good and the Service Provider shall within a
raasonabla time {and In any event within a period of ten {10) Business Days or such Jonger petled as
the Parties may, acting reasonably, agres) aiter receipt of such instructions compiy with the same at

no cost to the Cotmnell.

In cases of urgency the Coundll's instructions under paragraphs 35,1 and 35.2 may require any
matter fo be made good within such period of time specified in the instruction as the circumstances
shall require, and the provisions of paragraphs 85.1 and 35.2 shall be applied by reference to such

reduced time pariod.

if the Service Provider fails to comply with an Instruction ijssued pursuant to paragraph 35.1 or
paragraph 35.2 within ten (10) Business Days of the relevant instruction or such longer period as
riizty be agreed or where paragraph 85.8 appliss such reduced periad of time as is reasonable, the
Coungil may fisslf carry out or employ and pay othets to carry out the necessary making good of any
Defecl, racoveting from the Service Provider ihe costs and losses Incurred as a result of such Defect

and making good the same as a debt.

When all Defects which the Councli may have required to hae made good under.paragraphs 35.1 and
35.2 havs basen made good, the Councl's Representalive shall issue a .cerificate ta that effact,
which certificate shall not be unreasonably delayéd. or withheld, and completion of making good
defects shall be deemed for all‘the purposes of this Agreemsnt fo have taken placg on the day
stated in such hotice (the Cerilficate of Completion of Making Good Defects) provided that the
Council's Representative shall.not be required.to issue any Cerificate of Completlan of Making Good
Defects any earller than 14 days after the expity of the Defects Liability Period, The issue of any
Cattiflcate of Completion of Making Goed Defects shall not affect the continuing lfability of the

Service Provider in respect of any Defacts.

The Councll may retain & sum of up t§§ B0 the payment dueio the Sefyide Piovider
in relation to the relevant works 1o make’ ood“under*paragrsphs 35.1 .and 35.2 relafing o any.
Capital Works (Property) in accordance with patagraph 37 (Payment for Caprtaf Works) (e

Retention).

The Counel) shall pay, thie Service Frovider:

(&) thae fltst half of the Retention to the Service Provider within twenty (20} Business Days of &
Campletion Certificate being Issued In decordance with paragraph 37 (Cetiffication of Minor
Propeity Works} in refation to the relevant works relating fo thé Highway Network; and
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36.1

362

a7

37 1

372

373

374

b the second half of the Retention to the Service Provider within twenty (20) Business Days of
a Certficate of Gompletion of Making Good Defects in relation to the relevant works relating
fo the Highway Networlc.

Liability for Gapital Works

The maximum aggregate liability of the Service Provider to the Counectl in contract, tort, negligence,
breach of statufory duty or otherwise ansing under or in connection with the relevant Minor Property
Works (including, but not hmited to, in relation to Losses) shall, i relation only to Losses in respect
of which the Ssarvice Provider 15 not required to maintain insurance n accordance with this
Agreement, not exceed an amount equal to 100% of the value of the relevant Minor Property Works.

For the avoidance of doubt, the hability of the Service Provider under paragraph 36 2 shall not count
towards the Service Provider Liability Cap.

Certification of Minor Properiy Works
Notification by the Serviee Provider to the Council

The Service Provider shall give at least five (5) Business Days' notice in writing to the Council
Representative on each occasion that the Service Provider mtends to nspect and certify (for the
purposes of final assessment and 1ssue of a Compliance Cerificaie) the relevant Minor Property
Works Such notice shall specify the location and time at which the inspection 1s 1o be carned out

inspections

The Gouncil shall notify the Service Prowvider that the Council Representative and/or any nominee of
the Councll may affend the Sarvice Provider's inspechon and carry out such assessments or
nspections to satisfy himself or themselves that the Service Provider has carried out the mspection
n accordance with the Method Statements and met the requiremenis of these Technical Services
Special Conditions, including without hmitafion any requirements set out in the Techmeal Services
Specification The Gouncil shall use reasonable endeavours to procure that the person(s) attending
any assessments or mspections shall not delay the inspeetion or adversely affect the Service
Providers ability to perform its obligations under these Technical Services Special Conditions.

Wnitien eonfirmation

The Service Provider shall, within two (2) Business Days of completion of the relevant inspechon,
confirm fo the Counct it writing, whether or not it believes that & Compliance Certificate may be
issued n respect of the relevant Minor Property Works (subject to any Snagging ltems) and, if
applicable, submit to the Council a draft Snagging List

Non-Compliance

If the Councll does not agree with the Service Provider's written cohfirmation and/for draft Snagging
List 1ssued pursuani to paragraph 37 3 then the Council shall, within five (5) Business Days of
receipt, notify the Service Provider accordingly, giving details of the affected Minor Property Works
and the grounds of non-compliance of the Mimor Property Works (which, o the extent considered
appropriate by the Council, may include information relaiing to any mspections carned out by the
Councll or any nominee of the Counell) Following any such notification, the Service Provider shall,
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37.5

37.6

37.7

37.8

37.9

37.10

as soon as possible, consider the details of the notification and confirm whether or not it agrees with
the Council's notification.

Rectification

Where the Service Provider agrees with the Council's notification given pursuant to paragraph 37.4,
the Service Provider shall, as soon as possible, take such steps as It considers necessary fo.ensure
that the relevant Minor Property Works are reciified and a Compliance Ceriificate may be issued in
respect of the same. The Service Provider shall notify the Council on completion of the relevant
sieps and the provisions of paragraphs 37.1 to 37.4 (inclusive) shall apply until the Council accepis
the Service Provider's written confirmation or the matler is referred to the Dispute Resolution
Procedure.

Disagreement with Couneil notice

Where the Council has served notice pursuant fo paragraph 37.4 but the Service Provider does not
agree with the Council's notification, the parties shall use their reasonable endeavours in good faith
to reach agreement by discussion, but if no agreement is reached efther party may refer the matter
to the Dispute Resolution Pracedure.

Delay o Completion

Where the Council has served notice pursuant to paragraph 37.4 and either the Service Provider
agrees with the Council's notification or a Dispute is in progress, the relevant Minor Property Works
shall not be treated as being compliant for the purposes of this Agresment (and no Compliance
Cerlificate shall ba {ssued) until such date that it is agreed or determined that the relevant Minor
Property Works are compliant (subjsct to any Snagging ltems).

Certificate of Compliance

Upon the agreement between the Council and the Service Provider that the relevant Minor Property
Works have been camied out in compliance with the requirements of the Technical Services
Specification, the Service Provider shall issue to the Council & Compliance Certificaté together with a
Snagging List,

Rectification of Snagging ltems

Where a Snagging List has been issued pursuant to paragraph 37.8, the Service Provider shall

reclify the Snagging ltems within twenty (20) Business Days of the daie of issue of the Snagging
List.

Failure to Complete Snagging

Where the Service Provider fails fo rectify the Snagging Items in accordance with the provisions of
paragraph 37.9, then the Council shall be entitled to serve writien notice on the Service Provider
requiring such works to be carried out within fwenty (20} Business Days of receipt of such notice,
failing which the Council shall be entitled to carry out necessary warks to reciify the Snagging ltems
and the Service Provider shall pay the Council's costs and expenses reasonably and propetly
incurred in the carrying out of such works within twenty (20) Business Days of receipt of an invoice
from the Council.
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a8

ag 1

ag2

38.3

a8 4

No effect on Service Provider's Obligations

The 1ssue of any Compliance Certificate in no way affects the obligations of the Service Provider
under this Agreement, including without hmuiation in respect of any failure by the Service Provider fo
meet the requiremenis of the Technical Services Specification.

Payment for Minor Property Works
Payment
The Councll shall pay the Service Provider for the carrying out of the Minor Property Works erther

(a) where the Minor Property Works are commussioned in accordance with paragraph 33 4(c){)
of the Technical S8ervices Special Conditions via a Lump Sum Payment on receipt by the
Councll of a valid Compliance Certificate, or

(b) where the Minor Properly Works are commissioned in accordance with paragraph 33 4{(c)(n)
of these Technical Services Special Condihons through monthly payments i accordance
with the Monthly Payment Schedule

The Service Provider shall provide the Council with:

(a) an apphcation for payment showing the amount the Setvice Provider considers fo be
payable, together with a summary of (where relevant) any amounts previously paid,

{b} where paragraph 38 1(a) applies, a copy of the relevant Compliance Certificate, and
()] any addibonal information the Council reascnably requires
Notice of payment due to the Service Provider

Within fen (10) Business Days after receipt by the Council of the Service Provider's application for
payment in accordance with paragraph 38 2 the Council will give nofice to the Service Provider
specifying the sum that the Council considers to be or fo have been due at the payment due date in
respect of that payment and the basis an which that sum 1s caleulated being the amount claimed by
the Service Provider which 1s not dispuied by the Council and shall pay that amount to the Service
Provider by the final date for payment referred to in paragraph 38.6 (Final date for payment) Any
failure to reach agreement shall be resolved in accordance with the Dispute Resolution Procedure.

Notice of withholding payment

At least five (5) Business Days before the final date for payment of any amount due to the Service
Provider, the Council shall give notice to the Service Provider (a Pay Less Notice) of any amounts
claimed by the Service Provider that the Councll in accordance with these Technical Services
Special Conditions either objects to and 1s seeking to withhold or of any amount that the Council 1s
owed by the Service Provider (including any amounts previously overpad to the Service Provider)
which the Council 1s seelang to withhold. Any notice shall specify

(&) the sum that the Council considers to be due on the date that the notice Is served, and

(b) the basis on which that sum 15 calculated.
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a8.5

38.6

38,7

38.8

38.8

38.10

Date when payment due

The payment of the sums due fo the Service Provider in accordance with paragraph 38.3 (Notles of
payment due io the Service Provider) will be due ten (10} Business Days after the receipt by the
Council of the Service Provider's application for payment in accordance with paragraph 38.2. In the
case of any VAT payable fo the Service Provider, the VAT shali be due 14 days after receipt by the
Council of a valid VAT invoice.

Final date for payment

The final date for payment of any sums referred to in paragraphs 38.5 {Date when payment due) and
38.8 (Final statement and Repayment) shall be ten (10) Business Days after the date the relevant
payment hecame dus.

Not used
Final statement and Repayment

Not later than three (3) Months afier the issue of the Cerlificate of Completion of Making Good
Defects in accordance with clause 35.5, the Service Provider shall provide to the Council a
breakdown of:

(a) all the payments made fo the Service Provider during the period of these Technical Services
Special Conditions; and

{b) any further paymenis due to the Service Provider in accordance with these Technical
Setvices Special Conditions, together with a full explanation of any additional payments dus,
over and above previously agreed payments in respect of compleied works including the
balance of the Proposal Fee.

(c) Paragraph 38.3 (Notice of payment due to the Service Provider) to 38.6 (Final date for

payment) shall apply in respect of any sum which the Service Provider claims is due
pursuant fo this paragraph 38.8.

VAT

All sums payabie by or to the Council or the Setvice Provider are exclusive of VAT. In the case of
any VAT payable, the VAT shall be due 14 days after receipi by the recelving party of a valid VAT
invoice.

Interest on late payments

If the Council is late in making any payment due to the Service Provider in accordance with these
Technical Services Special Conditions {which for the avoidance of doubt shall not include any
amounts referred to in any notice of withholding of payment in accordance with paragraph 38.4
(Nofice of withholding payment) unless it is subsequently determined that any such amount should
not have been withheld), the Coungil shall pay interest on the amount of the late payment at the rate
of 2% above LIBOR from the final date for payment of that amount until the date on which the
relevant payment is recelved by the Service Provider.
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386

387

38.8

38.9

a8.10

Date when payment due

The payment of the sums due fo the Senlee Provider in accordance with paragraph 38.3 (Notice of
paymasnt due to the Service Provider) will be due teh (10) Business Days after the receipt by the
Cauncil of the Service Provider's application for payment In accordance with paragraph 38.2. In the
- case of any VAT payable to the Service Providar, the VAT shal! be due 14 days aftar receipt by the

Cauneil of a valid VAT invaice.

Flnal dafe for payment

The final dats for payment of any sums refarred to in paragraphs 88.5 (Date when payment due) and
38.8 (Final statement and Repayrment) shall be ten (10) Business Days afler the date the relevant

payment becamne due,
Mot used

Final statement and Repayment

Not later than three (3) Months after the lssue of the Catiificefe of Completion of Making Good
Defects In accordance with clause 35.5, the Service Provider shall provide fo the Councli a

breakdown of:

(a) all the paymenis made fo the Service Provider during the period of these Technical Services
Special Conditions; and

(b any further paymenis due to the Service Provider in accordance with these Technical
Services Special Conditions, togethet with a full explanation of any additional payments dus,
over and above previously agreed payments in respeat of completed works including the

balance of the Proposal Fee.

(c) Paragraph 38.3 (Motioe of payment due to the Service Provider) io 36.6 {Final date for
payment) shalf apply in respect of any sum which the Service Provider claims Is due

plrsuafit i thils gardagraph 38.8.

VAT . -

All sums payeble by or to the Council or the Service Provider are exclusive of VAT, In the case of
any VAT payable, the VAT shall ba due 14 days after receipt by the receiving party of a valid VAT

invoice.

Interest on late payments

If the Gouncll Is late in making any payment dus fo the Service Provider in accordance with these
Technlcal Services Speclal Conditions (which for the avoidance of doubt shall not Include any
amounts referred to ih-ahy hofice of wtthholdmg of payment In accordance with paragraph 98.4
(Notice of wnhholdlng payment) unless It ls subsequenﬂy detarm!ned that any such amount should
not have:bean wlthheid). theCouncll shall pay interest'on the amount of the late payment at the rate
of E@¥ above LIBOR.frof the final date for payment of that amount until the date on which the
relevant payment is recelved by the Service Provider.
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Parl 9 — Exercise of Statutory Pewers by the Council

a9

391

38.2

Exerecise of Statutory Powers

Whenever the exercise by the Council of any statutory power is essential to enable the Service
Provider to perform any obligation under these Technical Services Special Conditions, the following
provisions of this paragraph 39 shall apply.

Hequest by Service Provider

(a)

(©)

I§ the Service Provider believes that the exercise by the Council of any statutory power is
essential fo enable the Service Provider to perform any obfigation under these Technical
Services Special Conditions, the Service Provider shall give written notice fo that effect to
the Council and such notice shall:

(i) clearly specify the action requested of the Council, the duty of the Service Provider
under these Technicel Services Special Condifions in respect of which such action
is requested and the reasons why such action by the Councll is required;

(i) indicate the time by which the requested action is required; and

(iii} set out any recommendation by the Service Provider in respect of the reguested
action.

No later than fifieen (15) Business Days after receipt of the notice referred to in paragraph
38.1(a}, the Council shall acknowledge receipt of such notice and shall give its estimate of
the date on which It will respond on the merits of the request, which date shall be as soon as
reasonably practicable in the circumstances, taking info considerafion, among other things,
any requirement for consultation with the public or other Interested parties in connection with
such request. Mo such estimate shall be hinding on the Council.

The Council shall consider on its meriis in accordance with its statutory duties any request
for action contained in the notice referred o in paragraph 89.1(a). Without limiting the
discretion of the Council in responding to any such request, the Council shall, in reaching
any such decision, give consideration, among other things, to the matiers sef out in
paragraph 39.2. The decision of the Council on the merits of the request shall not be subject
o review under the Dispute Resolution Procedure.

Matters to be considered by Council

The considerations referred to in paragraph 39.1(c) are the following:

(2)

(b)

(c)
@

whether the: Council has the statutory power ioc take the action requested by the Service
Provider pursuant to paragraph 32.1;

whether there is any alternative course available to the Service Provider (and the cost of
such alternative course) which would not require action by the Couneil;

the effect the requested acfion would have on the interesis of any third parties;

whether the timing and substance of the request is such as to enable the Council to consider
the merits of the request in accordance with the principles of procedural fairness (taking into
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39.5

account where appropnate the necessity or desirability of consultaton with other Interastad
parhies); and

{e) whether the action requested would have any implications for safety, either of any third
parties or members of the public

Unreasonableness of Councill
Subject to paragraph 39 4, if.
(a) in the exercise of its discretion, the Council refuses to take the action requested, or

(b the Couneil unreasonably delays n taking the action requested (unreasonablenass being
assessed in the context of the processes which the Council must properly go through in
order fo arrive at ts decision, including any mandatoty or proper discretionary consuliation
perniods and the like, and the burden of proof shall be upon the Service Provider to prove in
any dispute under the Dispute Resolution Procedure that delay has been unreasonable for
fhis purpose),

then such refusal or delay shall constifute an Excusing Cause and the provisions of paragraph 34
(Excusing Causes) shall apply

Duty to Mitigate

The Service Provider shall not be relieved of its lizbility pursuant io paragraph 39 3 to the exient
such liability could havé been avoided by the Service Provider taking all steps necessary fo miigate
the effects of the refusal or delay of the Council to take the requested action but was not so avoided
because the Serviee Provider falled ta take such steps

Secretary of State/Court consent

If the Council, n the exercise of iis discretion, decides that it wishes to seek to exercise such
statutory power requested by the Service Provider pursuant to paragraph 89.1 and the consent,
confirmation or order of the Secretary of State or any order of the Coutt 1s required for the exercise
by the Coungil of such statutory power

(&) then the Council shall, as soon as reasonably practicable in the circumnstances, apply for
such consent, confirmation or order,

()] the decision of the Secretary of State or the Court shall not be subject to review under the
Dispute Resoluton Procedure and the Council shall not be obliged o exercise any right of
appeal of such decision,

(c) If the Secretary of State or the Court refuse o give or make any consent, eonfirmation or
order then if the refusal renders impossible (and not merely mare expensive) the Service
Provider’s periormance of these Technical Services Special Conditions (as a whole) or has a
fundamental effect on the rights and obiigations of the Serviee Provider under these
Technical Services Special Conditions, then the Council shall 1ssue a Change to address
such impossibility or fundamental effect.
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Annex 1: Value for Monsy

ViM shall be assessed in accordance with the following principles, in the event that the Proposal was
subject to general benchmarking principles the proposed services would offer Value for Monsy
taking into account the following assumptions in respect of the Service Provider:

(@ the Service Provider:

{i) being the incumbent Highways Services Provider, has existing knowledge of the
Highway Network and therefore, would require limited due diligence; or (as
applicable)

(iiy being the incumbent Technical Servicas Provider, has existing knowledge of the

Estate and therefore, would require limited due diligence

(b) relevant:

{i) Highways Equipment, Apparaius, plant and any other equipment or materials

: required in order to petform the Capital Works (Highways) are either already in the
possession of the Service Provider or can be acquired at shori noiice; or {as
applicable)

(i) relevant equipment, resources or materials required in order to perform the Capital
Works (Prepetty) are either already in the possession of the Service Provider or can
be acquired at short notice;

(c) suitably qualified, experienced and capable employees are currently engaged by:

1)) the Service Provider (or the Highway Semvice Providen) in the delivery of the
Highways Services and can be utilised in the performance of the Capital Works
(Highways); or (as applicahle);

(i) the Service Pravider In the delivery of the Technical Services and can be utilised in
the performance of the Capital Works (Property);

(d) as the Service Provider is delivering the Highways Setvices they shall be best placed to
understand any upcoming maintenance works, Road Closures, TROs or ofher statutory
matters which may impact on the delivery the Capital Highway (Works) and can therefore,
ake steps to mitigate such impact to maximise efficiency of delivery

Open Market means the wider market in the Area relating to the provision of Comparable Services;

Value for Money (ViM) means in accordance with the principles set out above, the Proposal in respect of
the Capital Wotks (Highways) or Capital Works (Property) where assessed against the Open Market would
offer the most economically advantageous tender.for the delivery of the Capital Works (Highways) or Capital
Works (Property) (as applicable)
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Annex 2: Provider Direct Agreement

Part 1: Highways Services Provider Direct Agreement
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Dated 20

TECHNICAL SERVICES PROVIDER (1)
TRAFFORD BOROUGH-COUNCIL (2)

. ) HIGHWAYS SERVICES PROVIDER (3)

DIRECT AGREENMENT
relating to the provision of design services in relation to
the highways network
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THIS DEED i1s dated 20156
BETWEEN:
1) Technical Services Provider (registered m England and Wales under company number) whose

@

3

regisiered office Is at (Technical Services Provider),

THAFFORD BOROUGH COUNCIL whose principal office 1s situated at Trafford Town Hall, Talbot
Road, Sireiford, Greater Manchester M32 0TH (Council), which expression includes its permitied
successors i tifle and assigns), and

Highways Services Provider (registered in England and Wales under corfipany number) whose
registered office 1s at (Highways Services Provider)

BACKGROUND

(A)

(B)

(©)

(0)

(E)

By a parinership agreement dated [ 12015 (Technical Services Agreement) the
Council has appointed the Technical Services Provider to petform, amongst other senvices, ceramn
design and technical services in relzation to the Highway Network (as defined therein)

By a parinership agreement dated | 12015 (Highways Services Agreement) the
Council has appoimted the Highways Services Provider fo carry out cyelical and reactive
maintenance works in relation to the Highway Network

Pursuant to part 7 of the Tectintcal Setvices specification contained i Schedule 2 (Specification) to
the Technical Services Agreement, the Technical Services Provider shall design, or procure the
design of, ceriain works of a capital nature in relation to the Highway Network (Highway Capital
Works)

Pursuant to part 9 of the Highways Services specification contained in Schedule 2 to the Highways
Services Agreement, the Highways Services Provider shall carry out from time to time Highway
Caprtal Works as required by the Council and as designed and specified by the Technical Services
Provider

The Technical Services Provider 1s obliged under the Technical Services Agreement o give a
warranty in this form in favour of the Highways Services Provider.

DEFINITIONS AND INTERPRETATIONS

In this deed unless the context atherwise requires, any defined tetrn in this deed shall have the same
meaning given to such term n the ¢ and the following terms shall have the following meanings:

Partnership Agreement means either the Technical Services Agreement or the Highways Service
Agreement as the context requires,

Setvice Provider means either.the Highways Services Provider ot the Technical Services Provider
as the context requires.

OPERATIVE PROVISIONS

in consideration of the payment of one pound {£1 00} by the Highways Services Provider to the
Technical Services Provider, receipt of which the Technical Services Provider acknowledges.

GENERAL
3.1 Each of the Service Providers acknowledges to the other Service Provider that it has received

and examined the specifications contained within the other Partnership Agreement and
acknowledges to the other Service Provider that a breach of its Parinership Agreement may
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3.2

3.3

3.4

cause Losses to the other Senvice Provider in connection with the performance of its
Partnership Agreement.

Each of the Service Providers shall undertake its ohligafions and exercise its rights under this
Agreement and under its Partnership Agreement in such a way as not o interfere with, hinder

or delay the other Servica Pravider in complying with its obligations under its Partnership

Agresment.

Each of the Service Providets underiakes to the other to consult and co-operate when
performing any of its obligations under its Partnership Agreement that affect or are likely to
affect the other Service Providers perormance of its confractual obligations under its
Partnership Agreement, provided that such consultation and co-operation is consistent with
the Service Provider's obligations under ifs Partnership Agreement and does not require the
Service Provider to incur ahy additional material cost.

Subject to clause 3.3, each Service Provider shall act in good faith towards the other at all
times and generally provide such assistance and co-operation as may be reasonably
considered appropriate in order fo assist the others to perform thelr obligations under their
Parinership Agreement, provided always that no Service Pravider shall be required to extend
such co-operation to the extent that it weuld then be performing obligations of another Service
Provider. Notwithslanding the generality of the foregoing, each of the Service Providers shall;

3.4.1 where any information has been reasonably requested by the other as bsing
required to asslst it in performing its obligations under its Parinership Agreement
(and provided such information is not commercially sensitive), then it shall provide
such information to ihe other as soon as is reasonably practicable in the
circumnstances; and

3.42  provide notice of, and permit the other Service Provider to aftend, any meetings
(either with the Council or any other third pariy) that may be reasonably considered
to be of interest to, or to have any material impact upon, the other (save for
meetings with sub-~contractors that are of a commercially sensitive or confidential
nature).

TECHNICAL SERVICES PROVIDER’'S WARRANTY AND LIABILITY

4.1

4.2

The Technical Services Provider warranis fo the Highways Services Provider that it has
carried out and will continue to carry out its duties under the Technical Services Agreement in
accordance with the Technical Services Agreement and that it has exercised and will continue
to exercise, In carrying out the design of the Highway Capital Works, the level of skill and care
reasonably to be expected from an appropriaiely qualified and competent professional
designer providing those services in relation to projects of similar size and scope to those
comprising the Highway Capital Worls. [n particular and without limiting the generality of the
foregoing the Technical Services Provider covenanis with the Highways Services Provider
that it has carried out and will carry out and complete the design of the Highway Capital
Works in accordance with the Technical Services Agreement and duly observe and perform
all its duties and obligations thereunder so as not to cause the Highways Services Provider
any Losses.

Upon the expiration of 12 years from the date of completion of any capital works completed in
accordance with any capital Works contragt, the Tliability of the Technical Services Provider
under this deed shall cease and determine, save in relation to any claims made by the
Highways Services Provider against the Technical Services Provider and notifled by the
Highways Services Provider to the Technical Services Provider in wiiting prior thereto.

DESIGN DATA

5.1

The Technical Services Provider shall make available fo the Highways Services Provider free
of charge (and hereby irrevocably licences the Highways Services Provider to use) all data
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used In the preparation of designs and specification (Design Data) of Highway Capial Works
that might reasonably be required by the Highways Services Provider. The Technical Setvices
Provider shall obtain all necessary licences, permissions and consenis, necessary for it fo
make the Design Data available to the -Highways Services Provider on these ferms, for the
purposes of the design or construction of the Highway Capital Works and/or the opsration,
mamntenance or improvement of the Highway Capital Works (Approved Purposes), and In
this clause “use” shall include the acts of copying, modifying, adapting and translaiing the
matenal In question and/or mcorporating them with other matenals and the term “the nght to
use” shall be construed accordingly.

The Techmical Services Provider

521  hereby grants o the Highways Services Providet, free of charge, an urevacable
non-exclusive and iransferable {subject to the restnclions continued n clause 7 of
this Deed) licence to use the Iniellectual Property Fughts which are or become

vested m the Technical Services Provider for the Approved Purposes; and

52.2 shall (where any Intellectual Property Rights are or become vested In a third pariy)
use all reasonable endeavours to procure the grant of a like licenes fo that referred
to In clause 4 2 1 above to the Council,

in both cases, solely.for the Approved Purposes

The Technical Services Provider warrants to the Highways Services Provider that he has
used the standard of skill, care and diligenice as set out In clause 3 1 to see that the Design
Data (save 1o the extent duly apponted sub-contractors have been used to prepare the same)
are s own ongmal work and thai in any event their use i conneciion with the Highway
Capital Works will not tnfringe the nights of any third party.

INSURANCE

8.1

The Technical Services Provider hereby covenants with the Highways Services Provider to.

6.1.1 take out and mamntain Professional Indemnity nsurance cover with a hmit of
indemnity that shall be a minmmum of ten milllon pounds (£10,000,000) for any one
claim and n the aggregate together with unlimited reinstaiements of the lymit and
that it will maintain such msurance with reputable instrers carrying on busihess In
the European Union from the date hereof untd ftwelve (12) years after practcal
completion of the Works, provided that such insurance 1s generally available i the
markei io members of the Technical Services Provider's profession at commercially
reasonable rates and provided. further that payment of any mncreased or addifional
premiums required by msurers by reason of the Technical Services Provider's own
claims record or other acts, omissions, matters or things peculiar to the Technical
Services Provider will be deemed to be within the reasonable raies,

6.1.2 provide evidence (as and when reasonably required by the Highways Services
Provider) safisfactory io the Highways Services Provider of the Professional
Indemnity*Insurance (referred to n clause 6.1.1) being tn ful] force and effect from
the date of the Tethnical Services Agreement (such evidence to Include details of
the cover);

613  provide the Highways Services Provider with notice of
6.13.1 any canceéllation of the Professtonal [ndemnity Insurance (referred fo in

clause 6.1} not less than thiwty (30) days prior o the relevant
cancellahion date, and
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6.1.3.2 any adverse material changes to or suspension of cover relevant to the
Works not less than thirfy (30} days prior to the relevant changes or
suspensio;

8.1.4 inform the Highways Services Provider as soon as reasonably practicable of any
claim under the Professional Indemnity insurance referred to in clause 6.1.1 in
respect of the Works in excess of one million pounds (£1,000,000) and provide such
information io the Highways Services Provider as the Highways Services Provider
may reasonably require in refation fo such c¢laim and provide notice of any potential
breach of the aggregate limit of the palicy; and

6.1.5 indemnnify the Highways Services Provider in respect of any subrogation claim by
the insurers brought in connection with any claim made under the Professional
Indemnity insurance referred s in clausg 6.1°7. ’

CLAIMS FOR LOSSES.
7.1 I
711 a Service Provider is in breach of its obligafions under this Agresment; or
712 a Service Provider Is in breach of its obligations under its Partnership Agreement,

(a Breaching Party) and, in either case such breach causes another Service Provider (a
Claiming Party) to suffer any Loss then the Breaching Parly shall be obliged to compensate
the Claiming Party pursuant to this Agreement for such Loss, subject to and in accordance
with this clause 7.

7.2 If a Service Provider wishes to pursue a claim under clause 7 then such Service Provider shall
as soon as reasonably practicable after becoming aware of the incident or event giving rise to
such claim serve notice on the other Service Provider (with a copy 1o the Council} setting out
in.as much detail as is reasonably practicable the relévant facts and basis of alleged Lability
but, for the avoidance of doubt, such Service Provider shall not be required tfo notify the ather
Service Provider of the quantum or expected quantum of the claim until such claim is actually
brought.

7.3 The patties fo the claim shall meet and/or otherwise discuss within five (5} Business Days of
service of nofice of a claim under clause 7.2 and use reasonable endeavours in good faith 1o
agree to setile the claim and the reasonable details of such settlement.

7.4 If a Claiming Pariy fails fo setve nofice andfor fo provide information in respect of a claim
under clause 7.1 as required under clause 7.2, then that Claiming Party’s entitlement fo
receive compensation or other relief as may be appropriate in all the circumnstances shall be
reduced by the consequences of any such failure on that.Claiming Parly’'s pari.

7.5 Each of the Service Providers agrees that it will not resist any claim brought against it by the
Council under the relevant Parinership Agreement on the ground of any breach of this
Agreement by the other Service Provider.

NOTICES

Any nofice to be given by any parly will be sufficienfly served if sent by hand, by facsimile
transmission or by post fo the registered office or if there is none the [ast known address of the party
to be served, Any notice sent by hand will be deemed fo be served on the date of delivery and any
notice sent by facsimile transmission will be deemed fo be served in full at the time recorded on the
facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on
any day it will be deemed fo be served on the next Business Day. Any notive sent by post will be
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deemed to have been duly served at the expiration of 48 hours aiter the tme of posting If the end of
that penod falls before 4 45pm on a Business Day and otherwise on the next Business Day

ASSIGNMENT

The benefit of and the nghts of the Highways Services Provider under this deed may be assigned
without the consent of the Technical Services Provitfer on two occasions only and the Highways
Services Provider will notfy the Technical Services Provider in wnhing following any such assignment
specifying the name and address of the assignee and the date of the assignment The Technical
Services Provider will not contend that any such assignee I1s preciuded from recovenng any loss
resulting from any breach of this deed (whatever the date of such breach) by reason only that that
person I1s an assignee and not the oniginal beneftolary hereunder or by reason that the original
beneficiary or any intermediate beneficiary escaped any loss resuling from such breach or that the
onginal benehciary or any miermediate beneficiary has not suffered any, or as much, loss

HIGHWAYS SERVICES SERVICE PROVIDER’S REMEDIES

The nghts and benefits conferred upon the Highways Services Prowider by this deed are in addition
to any other nghts and remedies 1t may have aganst the Technical Services Provider Including
without prejudice to the generality of the foregoing any remedies mn neglgence

INSPECTION OF DESIGN DATA

The Technical Services Providers habilites under this deed will not be 1n any way reduced or
extinguished by reason of any inspection or approval of the Project Data or attendance at sie
meetings or other enquiry or inspection which the Highways Services Provider may make or procure
to be made for its benefit or on ris behalf.

SUB-CONTRACTORS

Following a wniten request from the Council the Technical Services Provider will (unless 1t has
already done so) procure that ifs sub-contractors execute a deed of collateral warranty in a form
reasonably satisfactory to the Council in favour of any person in whose favour the Technical
Services Agreement obliges the Technical Services Pravider o give or procure the giving of such a
warranty

APPLICABLE LAW AND JURISDICTION

This Deed will be construed in accordance with English law and be in aif respects subject to the
exclusive Jurisdiction of the English courts

THIRD PARTY RIGHTS
This Deed 15 enforceable by the oniginal parkes to it and by their successors In title and permitted

assignees. Any rights of any person to enforce the terms of this deed pursuant 1o the Contracts
(Rights of Third Parties) Act 1929 are excluded

IN WITNESS of which thus document 1s executed as a Deed and 1s deliverad on the date first before wntten




EXECUTED AS A DEED by the Technical Services Provider acting by a Director
and its Secretary/two Directors:

Director

Director/Secretary

The Common Seal of
Trdiford Borough Council
was hereunto affixed in the presence of:

Signature of duly authorised officer
Full name (Block Capitals)

Positionftitle

EXECUTED AS A DEED by the Highways Services Pravider acting by a Direstor
and its Secretary/two Directors:

Director

Director/Secretary
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Part 2: Street Lighting Services Provider Direct Agreement
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Dated 20

TECHNICAL SERVICES PROVIDER (1)
TRAFFORD-BOROUGH-COUNCIL (2)

STREET LIGHTING SERVICES PROVIDER (3)

DIRECT AGREEMENT
relating to the provision of design services in relation fo
the street lighting

46




= CanEa e
ARSI e T T Ry

THIS DEED 15 dated 2015

BETWEEN:

(1)

)

&)

Technical Services Provider (registered in England and Wales under company’number) whose
registered office 1s ai (Technical Services Provider);

TRAFFORD BOROUGH COUNCIL whose principal office 15 sifuated at Trafford Town Hall, Talbot
Road, Stretford, Greater Manchester M32 0TH (Council), which expression includes Its permitted
successors In hitle and assigns), afd

Street Lighting Services Provider (registered in England and Wales under company number)
whose registered office Is at {Street Lighting Services Provider)

BACKGROUND

(A

B)

(©)

(D)

By a partnership agréement dated { 12015 (Technical Services Agreement) the
Council has appointed the Technical Serviees Provider to perform, amongst other services, cerfain
design and technical services in relation to the Highway Network {as defined therain)

By a partnership agreement dated [ . 12015 (Street Lighting Services Agreement)
the Council has appointed the Street Lighting Services Provider to carry out cyclical and reachive
maintenanee works in relafion to sireet lighfing on the Highway Network.

Pursuant to the Technical Services specification contained in Schedule 2 (Specification) to the
Technical Services Agreement, the Technical Services Provider shell design, ot procure the design
of, certain works of a capial nature in relation fo the Highway Network {(Highway Capital Works)
ncluding the design of street Iighting.

Pursuant to the Street Lighting Services specification contained n Schedule 2 to the Street Lighting
Services Agreement, the Sireet Lighiing Services Provider shall carry out from time to time strest

lighting works as part of the Highway Capiial Works as required by the Council and ag designed and
specified by the Technical Services Provider

The Technical Services Provider 1s obliged under the Technical Services Agreement io give a
warranty i this form in favour of the Street Lighting Services Provider

DEFINITIONS AND INTERPRETATIONS

In this deed unless the context otherwise requires, any defined term in this deed shall have the same -
meaning given to such term tn the ¢ and the following terms shall have the following meanings-

Parinership Agreement means either the Technical Services Agreement or the Highways Service
Agreement as the context requires,

Service Provider means either the Strset Lighting Services Provider or the Technical Services
Provider as the context requires

OPERATIVE PROVISIONS

In consideration of the payment of one pound (€1 00) by the Street Lighting Services Provider to the
Techmical Services Provider, recelpt of which the Technical Setvices Provider acknowledges

GENERAL
31 . Each of the Service Providers acknowledges to the other Service Provider that it has

received and examned the specifications contaimed within the other Parinership Agreement
and acknowledges to the other Service Provider that & breach of its Partnership Agreement
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3.2

3.3

3.4

may cause Losses io the other Service Provider in conhection with the petformance of its
Partnership Agreement.

Each of the Service Providers shall underiake its obligations and exercise its rights
under this Agreement and under its Partnership Agreement in such a way as not to inierfere
with, hinder or delay the other Service Provider in complying with its obligations under its
Partnership Agreement.

Each of the Service Providers undertakes to the other fo consult and co-operate when
performing any of its obligations under its Partnership Agreement that affect or are likely to
affect the other Service Provider's performance of its confractual obligations under its
Parinership Agreement, provided that such censultation and co-operation is consistent with
the Service Provider's obligations under its Parinership Agreement and does not require the
Service Provider o incur any additional material cost.

Subject to clause 3.3, each Service Provider shall-act in good falihytowards the other
at all fimes and generally provide such assistance and co-operation as may be reasonably
considered appropriate in order to assist the others o perform their obligations under their
Partnership Agreement, provided always that no Setvice Provider shall be required to extend
such co-operation to the extent that it would then be performing obligations of another Service
Provider. Notwithstanding the generality of the foregolng, each of the Service Providers shall:

3.4.1 where any information has been reasonably requested by the other as being
required to assist it in performing its obligations under its Parinership Agreement
(and provided such information is not commercially sensitive), then it shall provide
such information to the other as soon as is reasonably praciicable in the
circumstances; and

3.4.2 provide nofice of, and permit the other Service Provider to aitend, any
meetings (elther with the Council or any other third party) that may ba reasonably
considered to be of interest to, or fo have any material impact upon, the other (save
for meetings with sub-coniraciors that are of a commercially sensitive or confidential
nature).

TECHNICAL SERVICES PROVIDER’S WARRANTY AND LIABILITY

4.1

4.2

The Technical Services Provider warrants fo the Street Lighting Services Provider
that it has carried out and will continue fo carry out its duties under the Technical Services
Agreement in accordance with the Technical Services Agreement and that it has exercised
and will confinue to exercise, in carrying out the design of the Highway Capital Works,
including any street lighting works, the level of skill and care reasonably to be expected from
an appropriately qualified and competent professional designer providing those services in
relation to projects of similar size and scope to those comprising the Highway Capital Works.
In particular and without limiting the generality of the foregoing the Technical Services
Provider covenants with the Sireet Lighting Services Provider that it has carried out and will
carry out and complete the design of the Highway Capital Works, including any sireet lighting
works, in accordance with the Technical Services Agreetnent and duly observe and perform
all its duties and obligations thereunder so as not to cause the Street Lighting Services
Provider any Losses.

'h-‘: .2

Upon the expiration of 12 years from the date of completion of any capital works
completed in accordance with any capital works contract, the lability of ihe Technical
Services Provider under this deed shall cease and determine, save in relation to any claims
made by the Street Lighting Services Provider against the Technical Services Provider and
notified by the Strest Lighting Services Provider to the Technical Services Provider in writing
prior thereto.

DESIGN DATA
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The Technical Services Provider shall make available to the Street Lighting Services
Provider free of charge (and hereby irrevocably licences the Sireet Lighting Services Provider
to use) all data used in the preparation of designs and specification (Desigh Data) of Highway
Cepital Worles that might reasonably be reguired by the Sfreet Lighting Services Provider The
Technical Services Provider shall obtain all necessary licences, permissions and consents
necessary for It to make the Design Data avallable to the Street Lighting Services Provider on
these terms, for the purposes of the design or construction of the Highway Capital Works
and/or the operation, maintenance or improvement of the Highway Capital Works (Approved
Purposes), and In this clause “use” shall include the acts of copying, modifying, adapting and
transtating the maternal in question and/or incorporating them with other matenals and the
term “the nght fo use” shall be construed accordingly

The Techmcal Services Provider.

5.2.1 hereby grants fo the Sireet Lighting Services Provider, free of charge, an
irrevocable hon-exclusive and transferable (subject te the restfrictions eontinued in
clause 7 of this Deed) licence to use fhe Intellectual Property Rights which are or
become vested in the Technical Services Provider for the Approved Purposes; and

522 shall (where any Intellectual Property Rights are or become vested n a third
patly) use all reasonable endeavours fo procure the grant of a like licence to that
referred o 1n clause 4.2.1 above to the Coungl,

in both cases, solely for the Approved Purposes.

The Technical Services Provider warranis fo the Street Lighting Services Provider
that he has.used the standard of skill, care and diligence as set out In clause 3 1 1o see that
the Design Data (save fo the extent duly appomnted sub-coniractors have been used io
prepare the same} are 1ts own orrgimal work and that in any event their use in cannection with
the Highway Capital Works will not infringe the nghts of any third party

6 INSURANCE

The Technical Services Provider hereby covenants with the Street Lighting Services
Provider to.

6.1 1 take out and maintain Professional indemnity insurance cover with a mit of
indemnity that shall be a mimmum of ten millton pounds (£10,000,000) for any ane
claim and in the aggregate together with unlimited remstatemenis of the hmit and
that 1t will mamntam such insurance wiih reputable \nsuters carrying on busiess in
the European Umon from the date hereof untl twelve (12) years after practical
complehion of the Works, provided that such hsurance 1s generally avalable in the
market to members of the Techntecal Services Provider's profession at commercially
reasonable rates and provided furiher that payment of any Increased or additional
premiums required by nsurers by reason of the Technical Services Provider's own
claims regord or other acts, omussions, matters or things peculizr to the Technical
Services Provider will be deemed to be within the reasonable rates,

612 provide evidence (as and when reasonably required by the Street Lighting
Services Provider) sabsfactory {o the Strest Lighting Services Prowvider of the
Professional Indemnity Insuranee (referred 1o in clause 6 1.1) being in full force and
effect from the date of the Technical Services Agreement (such evidence fo include
details of the cover),

6.1.3 provide the Street Lighting Services Provider with notice of

68.1.3.1 any cancellation of ihe Professional Indemniy Insurance
(referred to in clause 6 1) not less than thity (30) days pnor to the
relevant cancellation date; and
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6.1.3.2 any adverse material changes to or suspension of cover

relsvant to the Works not less than thirty {30) days prior to the relevaht
changes or suspension; q

6.1.4 inform the Street Lighting Services Provider as soon as reasonably practicable
of any claim under the Professional Indemnity insurance referred to in clause 6.1.1 q

in respect of the Works in excess of one million pounds (£1,000,000) and provide

such information to the Street Lighting Services Provider as the Sireet Lighting
Services Provider may reasonably require in relation to such claim and provide q
notice of any potential breach of the aggregate limit of the policy; and

6.1.5 indemnify the Street Lighting Services Provider in respect of any subrogation

claim—by~the—insurers—brought~in—connection—with—any—claim~made under the - —~ —
Professional Indetmnity insurance referred to in clause 6.1.1.

CLAIS FOR LOSSES
71 If:
7.1.1 a Service Provider is in breach of its abligations under this Agreement; or
712 a Service Provider is in breach of iis obligations under its Partnership
Agreement,

(a Breaching Party) and, in either case such breach causes another Service Provider (a
Claiming Party) to suffer any Loss then the Breaching Party shall be obliged fo compensate
the Claiming Parly pursuant fo this Agreement for such Leoss, subject fo and in accordance
with this clause 7.

-

7.2 If a Service Provider wishes fo pursue a claim under clause 7 then such Service
Provider shall as soon as reasonahly practicable after becoming aware of the incident or event
glving rise to such claim serve nofice on the other Service Provider {with a copy to the Council)
setling out in as much detail as is reasonably practicable the relevant facts and basis of
alleged liability but, for the aveidance of doubt, stich Service Provider shall not be required to
notify the other Service Provider of the quantum or expected quantum of the claim until such
claim is actuaily brought.

7.3 The parties to the claim shall meet and/or otherwise discuss within five (5) Business
Days of service of notice of a claim under clause 7.2 and use reasonable endeavours in good
faith to agree o settle the claim and the reasonable details of such seiflement.

7.4 If a Claiming Party fails to serve notice and/or to provide information in respect of a
claim under clause 7.1 as required under clause 7.2, then that Claiming Party’s entitlement to
receive compensation or other relief as may be appropriate in all the circumstances shalf be
reduced by the consequences of any such failure on that Claiming Party's part.

7.5 Each of the Service Providers agrees that it will not resist any claim brought against it
by .the Council under the relevant Parinership Agreement on the ground of any breach of this
Agreement by the other Service Provider.

NOTICES

Any nctice to be given by any party will be sufficiently served if sent by hand, by facsimile
fransmission or by post to the registered office or if there is none the last known address of the party
1o be served. Any notice sent by hand will be deemed fo be served on the date of delivery and any
notice sent by facsimile transmission will be deemed to be served in full at the time recorded on the
facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on
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any day 1t will be deemned fo be served on the next Business Day. Any notice sent by post will be
deemed to have been duly served at the expiration of 48 hours after the time of posting If the end of
that petiod falls before 4 45pm on a Business Day and otherwise on the next Business Day.

ASSIGNMENT

The benefit of and the nghis of the Street Lighting Services Prowvider under this deed may be
assigned without the consent of the Techmical Services Provider on two occasions only and the
Street Lighting Services Provider will notify the Technical Services Provider in writing following any
such assignment specifying the name and address of the assignee and the date of the assignment
The Technical Services Provider will not contend that any such assignes is precluded from
recovenng any loss resulting from any breach of this deed (whatever the date of such breach) by
reason only that that person Is an assignee and not the onginal beneficiary hereunder or by reason
that the onginal beneficiary or any intermediate beneficiary escaped any loss resuling from such
breach or that the ongmnal beneficiary or any intermediate beneficiary has not suffered any, or as
much, loss

STREET LIGHTING SERVICES SERVICE PROVIDER’S REMEDIES

The nights and benefits conferred upon the Street Lighting Services Provider by this deed are in
addition to any other nghts and remedies 1t may have against the Technical Services Provider
including without prejudice to the generality of the foregoing any remedies 1 negligence

INSPECTION OF DESIGN DATA

The Technical Services Provider's habiliftes under this deed will not be i any way reduced or
extingwshed by reason of any inspechion or approval of the Project Data or attendance at site
meetings or other enquiry or inspection which the Sireet Lighiing Services Provider may make or
procure to be made for its benefit or on tis behalf

SUB-CONTRACTORS

Following a wntten request from the Council the Technical Services Provider will (uniess it has
already done so) procure that its sub-contractors execute a deed of collatetal warranty m a form
reasonably satisiactory to the Council in favour of any person in whose favour the Technical
Services Agreement obliges the Techntcal Services Provider to give or procure the giving of such a
watranty

APPLICABLE LAW AND JURISDICTION

This Deed will be construed in accordance with English law and be in all respects subject to the
exclusive jurisdichon of the English courts.

THIRD PARTY RIGHTS
This Deed I1s enforceable by the original parties to it and by their successors in fitie and permitted

assignees Any rights of any persen to enforce the terms of this deed pursuant o the Contracts
(Rights of Third Pariies) Act 1999 are excluded

IN WITNESS of which this document 1s executed as a Deed and is delivered on the date first before wniten
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EXECUTED AS A DEED by the Technical Servioes Provider acting by a Director
and its Secretary/iwo Directors:

Director

Director/Secretary

The Common Seal of
Trafford Boraugh Couneil
was hereunto affixed in the presence of:

Signature of duly authorised officer
Full name {Block Capitals)

Fositionftitie

EXECUTED AS A DEED by the Street Lighting Services Provider acting by a Ditector
and its Secretary/two Directors:

Director

Director/Secretary
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